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We fail to see wherein the decision of 
Holmes v. Gilman, by the Court of Appeals 
of New York, is not entirely correct and 
proper, notwithstanding suggestions of criti- 
cism on the part of a New York legal publica- 
tion of acknowledged authority. The point 
decided was that where policies of life insur- 
ance were issued to a married woman upon 
the life of her husband and the premiums 
thereon paid by him out of funds wrongfully 
appropriated from the property of a partner- 
ship, of which he was a member, a trust would 
be impressed upon such policies or their pro- 
ceeds in favor of the other partners. The 
contention was made on the part of defend- 
ant that the right of the wife to insure the 
life of her husband for her benefit was a spe- 
cies of property which had been mingled 
with the funds of the firm, thus rendering the 
latter unascertainable and incapable of identi- 
fication, or of being followed by a court of 
equity. This was based upon the well estab- 
lished principle, which allows acestui que trust 
to follow trust funds and to appropriate to him- 
self the property into which such funds have 
been changed, together with the increased 
value of such property, provided the trust 
fund can be clearly ascertained, traced and 
identified, and provided the rights of bona 
jide purchasers for value without notice do 
not intervene. The court, in an exceedingly 
lucid opinion by Judge Peckham, showed the 
fallacy of the doctrine sought to be interposed 
that the insurable interest of the wife is prop- 
erty, such as to bring the case within the 
principle of the authorities upon the subject 
of a mingling of funds. As the court assert, 
the right of a wife to insure her husband’s 
life for her own benefit is more in the nature 
of a power or privilege to make a valid con- 
tract. The idea that it is property capable of 
being mingled seems most absurd. And, in 
our opinion, it would be monstrous that a court 
of equity should allow so flimsy a technical- 
ity (if it may even be called such) to thwart 
substantial justice. Judge Peckham shows 
that the case of Bank v. Hume, 128 U. S. 
195, is not opposed. There the moneys used 
were in truth the property of the husband, 
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although he was insolvent, and he used some 
of his property to purchase insurance for the 
benefit of his wife and children. The su- 
preme court held that a policy of insurance 
taken out by the husband in the name and 
for the benefit of the wife made the contract 
a contract with the wife, and that, even 
though the premiums were paid by the insolv- 
ent husband, with moneys which, or some 
part of which, ought to have been used for 
the payments of his debts, yet, if there were 
no fraud as between the wife and the com- 
pany, the wife could hold the policy, as 
against the creditors of the husband, except 
the amount which had been wrongfully used 
in the payment of premiums. If the amount 
of the husband’s estate used to pay premiums 
were no more than reasonable and moderate 
under the circumstances, it was further held 
that the creditors could not recover back the 
moneys so paid for them, although the hus- 
band was, at the time of their payment, in- 
solvent. It was said the interest insured did 
not belong to the husband or his creditors ; 
that the contracts were not payable to the 
husband, his representatives or his creditors ; 
that no fraud on the part of the wife, the 
children, or the insurance company was shown 
or pretended; and that there was no gift or 
transfer of the debtor’s property, unless the 
amounts paid for premiums were to be held 
as excessive. ‘‘That,’’ remarks the court, in 
the present case ‘‘is a very different case 
from the one under consideration. It was no 
trust fund (within the meaning of that term 
when used to authorize the following thereof) 
which went to pay for the policy in that case. 
The moneys belonged to and were the prop- 
erty of the husband. They might, under 
certain circumstances, be reached in proceed- 
ings after judgment and return of execution, 
but the title was in the husband, and he used 
his own property to procure the insurance. 
Having done so, the policy thus procured be- 
came a contract with the wife, and her insur- 
able interest in her husband’s life was thus 
made effectual. The creditors could not fol- 
low the moneys into other property, and de- 
mand such property. No principle of follow- 
ing trust funds was involved.’’ 


It might be well to note two important feat- 
ures of the opinion which may escape atten- 
tion. In the first place, Judge Peckham 
expressly stated that he was not prepared to 





Bo Sates et 


122 CENTRAL LAW JOURNAL. No. 7. 








admit the full force of the mingling of funds 
doctrine, that under no circumstances is the 
cestui que trust entitled to recover back any- 
thing more than the amount of his property 
and interest where there has been a mingling 
of funds. ‘‘In case,’’ he remarks, ‘‘the 
trustee took a thousand dollars of trust funds 
and five hundred of his own, and purchased 
property, which advanced in value to twice 
its original sum, I have seen no case where 
the point has been determined that the whole 
increased value belongs to the trustee, and 
that only the original sum wrongfully taken, 
and interest, can be given to the cestui que 
trust, although it was by reason of the wrong- 
ful use of the trust funds that the trustee was 
enabled to realize such value. If, in such 
case, the cestui que trust were not allowed to 
at least participate proportionately in this in- 
creased value, it would appear to be a viola- 
tion of the principle that the trustee cannot ever 
be permitted to make a profit out of the use of 
the trust funds.’’ Again, the question is ex- 
pressly reserved in the opinion whether the 
wife would have had any rights in the face of 
the policies in question if their proceeds ex- 
ceeded the aggregate of the sums misappro- 
priated by the husband, which they came very 
far from doing in the case before the court. 


ar 


The now well known English case of Lum- 
ley v. Wagner, decided that the court cannot 
enforce specific performance of a contract to 
render personal service, that a singer cannot 
be made to sing who won’t sing. Mlle. Wag- 
ner had agreed to sing at Lumley’s theatre 
for a specified period, and not to use her tal- 
ents at any other theatre or concert without 
Lumley’s written consent. Subsequently 
she entered into an agreement with Gye to 
sing at the Royal Italian Opera instead of at 
Lumley’s. It was held by Lord St. Leonards, 
affirming Vice-Chancellor Parker, that the 
court could and would enforce the negative 
covenant, that she should not sing elsewhere, 
though it could not enforce her agreement to 
sing at Lumley’s theatre. In the later case 
of Whitwood Chemical Company v. Hardman, 
60 Law J. Rep. Chance. 428, the defendant 
entered into an agreement with the plaintiff 
eompany, under which he was to be manager 
.or a certain period, and give the whole of 
his time to the company’s business, but the 
afireement contained no negative contract by 





him. Before the expiration of the period he 
became actively engaged in forming a new 
company which would compete with the 
plaintiffs. The court of appeal decided that, 
though the plaintiffs had a remedy in dam- 
ages if he had broken his contract, they could 
not obtain an injunction where there was no 
negative agreement. Lord Justice Kay spoke 
of ‘‘the difficulty which this court always 
feels when it is asked to interfere by injunc- 
tion in order to perform part of a contract, 
the whole of which it could not perform if the 
suit had been for specific performance.’’ 
These cases are made the text of an article in 
a recent English exchange calling the atten- 
tion of those who frame such contracts to the 
necessity of providing a negative covenant. 








NOTES OF RECENT DECISIONS. 


ELections—Names or CANDIDATES ON BAL- 
Lots.—General Statutes of 1889, section 4772, 
provides that the clerk of the county court 
shall prepare ballots for every election of 
public officers, containing the name of every 
candidate whose name has been duly certified 
to or filed with him. Section 4773, as 
amended by act of 1891, page 134, section 4, 
provides that the names of candidates ‘‘nom- 
inated by each party’’ shall be grouped to- 
gether, and each group shall be headed by 
the name of such party. Sections 4757-4759 
provide that nominations may be made by a 
convention of delegates, by a primary elec- 
tion, or by a number of electors; that the 
nomination shall be made by filing the certifi- 
cate of nomination with either the secretary 
of State or the county clerk, which certificate 
may designate by name the party or principle 
which such nominees shall represent. It was 
held by the Supreme Court of Missouri in 
Atchison v. Lay, that where a party fails to 
nominate a candidate by convention or pri- 
mary election, and a candidate is nominated by 
electors, who in the certificate state that he 
represents the principles of such party, he 
does not thereby become the candidate of 
such party, so as to entitle him to have his 
name grouped with the other candidates of 
such party, and the fact that a constitutional 
amendment submitted at an election was not 
printed in proper form on the ballot does not 
give a defeated candidate ground for com- 
plaint, as it has no bearing on his rights. 
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NEGLIGENCE — CONTRIBUTORY NEGLIGENCE 
or CHILDREN.—The Supreme Judicial Court 
of Massachusetts, in McGuinessv. Butler, 34 
N. E. Rep. 259, hold that a child who, while 
committing a wrongful act, is injured by the 
negligence of another, cannot recover by 
showing that he was in the exercise of such 
care as might reasonably have been expected 
of him, since an infant cannot shift, any more 
than an adult, the consequences of his own 
wrong-doing on another, and that a child who, 
in play with other boys, interferes with 
marble slabs resting on private property, and 
participates in throwing the stones over on 
himself, cannot recover for his his injuries, 
though defendant may have been guilty of 
negligence in leaving the slabs where he 
did and though the child’s conduct was ‘such 
as might reasonably have been expected of 
him. Morton, J., says: 


In order that a child may recover against one 
through whose negligence he claims to have been in- 
jured it is not always sufficient for him to show that 
he himself was in the exercise of such care as might 
reasonably have been expected of him. His conduct, 
notwithstanding that fact, may have been that ofa 
wrong-doer, and may have contributed to the injury 
of which he complains. When it clearly appears that 
such was the case he cannot avoid the effect of his 
conduct by showing that he was doing only what a 
child might have been expected to do. An infant 
cannot shift, any more than an adult, the consequences 
of his own wrongdoing or negligence upon another. 
Whether he was negligent or a wrong-doer, very often, 
is a difficult question to determine; and it is hard to 
say, in all cases, where the line should be drawn be- 
tween negligence or wrong-doing and such care as, 
considering his age and experience, reasonably should 
be expected of him. But about the general principle 
there can, we think, be no question. Thus, if a child 
trespass on the premises of defendant, and is injured 
by something that he does while trespassing, he can- 
not recover, unless the injury was wantonly inflicted 
by, or was due to the recklessly careless conduct of, 
the defendant. Gay v. Railway Co. (Mass.), 34 N. E. 
Rep. 258; Daniels v. Railroad Co., 154 Mass. 349, 28 N. 
E. Rep. 288; McEachern y. Railroad Co., 150 Mass. 
515, 23 N. E. Rep. 281. So, ifa child voluntarily par- 
ticipates in the wrongful acts of others, and is thereby 
injured, he cannot recover, though there may have 
been negligence on the part of the defendant which 
contributed tothe injury. Lane y. Atlantic Works, 
111 Mass. 136; Jd.,107 Mass. 104. Again, if a boy is 
injured while playing with a machine on which he 
has been set to work, with proper instructions, he 
cannot recover, because such conduct constitutes 
contributory negligence on his part. Rock y. Indian 
Orchard Mills, 142 Mass. 522,8 N. E. Rep. 401. See, 
also, McAlpin vy. Powell, 70 N. Y. 126. There is no 
suggestion in any of these cases that the plaintiff was 
entitled to recover if he was acting, when he received 
the injury complained of, as children of his age, in- 
telligence, and experience would naturally be sup- 
posed to have acted under the same or similar circum- 
stances. The principle for which the plaintiff con- 





tends would require us to hold that in no case would 
trespassing or intermeddling by a child, or participa- 
tion by him in the act resulting in injury to him, be a 
bar, as a matter of law, to his recovery, provided it 
appeared that the defendant was negligent, and that 
the child was only doing what he might naturally 
have been expected to do. We do not think that such 
is the law. We have assumed, for the purposes of 
this case, without deciding it, that the defendant was 
negligent in leaving the marble slabs where he did. 
The plaintiff concedes that there was evidence tend- 
ing to show that there was, on the part of the plaint- 
iff, interference with them, growing out of the play 
in which he was engaged with the other boys. The 
court instructed the jury that if the plaintiff partici- 
pated in throwing the stone over upon himself he 
could not recover. The jury must have found that 
that the plaintiff did assist in doing the thing which 
caused the injury to himself. We think the ruling 
was right. 





MasTER AND SERVANT—WHEN RELATION 
Exists.—In Gaines v. Bard, decided by the 
Supreme Court of Arkansas, attendants se- 
lected by the manager of defendant’s bath 
house had the exclusive privilege of adminis- 
tering baths, and received as compensation 
for their services, including the assistance of 
bathers and keeping the bath rooms and halls. 
between them clean and warm, fees paid by 
bathers. They were subject to dismissal by 
the manager, and the latter had the power of 
assigning them to any visitor who had not 
himself selected an attendant from among 
their number. It was held, that they were 
servants of defendant, and he was liable for 
their negligence in failing to properly attend 
bathers. Plaintiff, while taking a hot vapor 
bath at defendant’s bath house, was burned 
because defendant’s servant failed to remove 
him from the bath at the proper time. It was 
held, that defendant was liable for such in- 
jury, although plaintiff permitted the servant 
to absent himself, where such consent was on 
condition that he would promptly return on 
being called, which he failed todo. Mans- 
field, J., says: 

The exception reserved to the refusal of the court 
to give to the jury the first instruction requested by 
the defendants, and the exception taken to the rejec- 
tion of {their fourth prayer, raise, in effect, the same 
question; and the point made upon both of these ex- 
ceptions is that, if the attendant, John Martin, acted 


under the plaintiff’s direction or control while ad- 
ministering the baths, he was the servant of the 


plaintiff, and the defendants are not, therefore, lia- 


ble for his alleged negligence. But we think the con- 
clusion thus insisted upon is not, in a legal sense, de- 
ducible from the facts stated in the two instructions 
referred to, when those facts are considered in the 
light of all the other circumstances of the case. Mar- 
tin was oné of the several persons connected with the 
defendants’ bath house in the capacity of attendance 
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upon persons who desired their assistance in taking 
baths. These attendants were selected by the manager 
of the bath house, and during the period of their 
service enjoyed the exclusive privilege of administer- 
ing baths and of receiving the fees allowed therefor. 
In consideration of this privilege they not only at- 
tended at the bath house for the purpose of perform- 
ing their duties in assisting bathers, but kept the 
bath rooms clean, and made the halls between the 
rooms comfortable by keeping them properly heated. 
It resulted from the nature of their employment and 
from the supervision essential to the usefulness of 
the bath house that the attendants should be subject 
to the general control of the manager, andto dis- 
missal by him for any suflicient cause. The manager 
had power to assign either of them to the service of 
any visitor who had not selected an attendant for 
himself, and they could earn no fees otherwise than 
by using the rooms and other bathing appliances be- 
longing to the defendants. Their labors were all in 
furtherance of the business enterprise in which the 
defendants were engaged, and it was entirely incon- 
sistent with the interests of the latter, and with the 
duty they owed to the public as lessees and proprietors 
of the bath house, that attendants upon bathers 
should be allowed to pursue their calling as independ- 
ent contractors, or as persons conducting a business 
not subordinate to the business of the defendants. 
This being so, we think the position of the attendants 
was such that the law, in affording a remedy to third 
persons for their negligence, will regard them as the 
servants of the defendants, whether they served under 
an actual contract with the defendants or not. Cooley, 
Torts, 623; Wood, Mast. & S. § 304. But we think 
they acted under a contract with the defendants, and 
it is not speaking accurately to say that the adminis- 
tration of baths was the only service they rendered 
forthe fees they received. The fees were paid to 
them by permission of the defendants, and were 
accepted as compensating them for their labors at the 
bath house, including their services in keeping 
the rooms and halls in a cleanly and comfortable con- 
dition. That they received no compensation except 
asitcame to them in fees paid by the bathers they 
were selected or assigned to wait upon, and that 
bathers had the privilege of selecting their own at- 
tendants, and paying the fees directly to them, are 
facts which go to show that the amount of the fees to 
be paid each attendant was uncertain and contingent; 
but such facts are entirely consistent with the propo- 
sition that the right toearn any fees at all grew out of 
a contract with the defendants. Martin’s position, 
then, was similar to that of a servant at an hotel, to 
which reference is made by way of illustration in the 
case of Laugher v. Pointer, 5 Barn. & C. 579. In that 
case it was held that, where the owner of acarriage 
hired a pair of horses of a stable keeper to draw it, 
and the stable keeper provided a driver, the owner 
of the carriage was not liable for an injury to a third 
person caused by the driver’s negligence. “This 
coachman,” said the court, “‘was not hired to the de- 
fepdant. Hehad no power to dismiss him. He paid 
shim no wages. The man was only to drive the horses 
of the job man. It is true, the master paid him no 
wages, and the whole which he got was from the per- 
son who hired the horses; but that was only a 
gratuity. Itis the case with the servants at inns and 
hotels. Where there is a great deal of business they 
frequently receive no wages from the owner of the 
inn or hotel, and trust entirely to what they receive 
from the persons who resort to the inn or hotel, and 
yet they are not the less the servants of the inkeeper.”’ 





See, also, Quarman v. Burnett, 6 Mees. & W. 497. 
This ruling, it will be noticed, does not make the pay- 
ment or promise of wages a test of the existence of 
the relation of master and servant; nor doany of the 
authorities make the payment or expectation of com- 
pensation essential to the creation of that relation as 
to third persons. ‘The real test,’’ as to such persons, 
says Mr. Wood, “is whether the act (causing an in- 
jury) is done by one for another . . . withthe 
knowledge of the person sought to be charged as mas- 
ter, or with his assent, express or implied.” Wood, 
Mast. & 8. §§ 7, 304, 306; Color Co. v. Conlon, 92 Mo. 
221, 4S. W. Rep. 922; Kimball v. Cushman, 103 Mass. 
194; Heygood v. State, 59 Ala. 51. There are many 
cases of such familiar occurrence thatit is needless to 
mention them in which the duty of a servant to his 
master can only be performed by acts done according 
to the direction of a third person, whose comfort, con- 
venience, taste, habits, or physical condition deter- 
mines the time and manner of doing them. If Martin 
had served for daily wages, paid directly by the de- 
fendants, it would still have been his duty to them to 
administer baths to the plaintiff according to the di- 
rections of the latter, who was guided in his wishes 
by the advice of his physician; and in such case the 
plaintiff would not have had less power to discharge 
Martin asan attendant at the bath house, or to regu- 
late his general conduct there, than he had in the 
present case. In either case he could, for good cause, 
have refused the attendance of Martin; but he could 
not, without the consent of the defendants, have en- 
gaged the services of one whom they had not author- 
ized to act asa regular attendant. Such being,our 
view of the relation established between the parties 
by facts not in dispute, we think the court did not err 
in refusing to give the defendant’s first and fourth 
instructions. 





NEGOTIABLE InstRUMENT—Promissory Note 
—Wuat Constitutes.—The question as to 
what is or is not a promissory note, is often an 
exceedingly nice one and upon this subject the 
decision of the Supreme Court of Texas in 
Hogne v. Williamson, 22S. W. Rep. 580, is 
instructive. They hold that a written obliga- 
tion that ‘‘on or before May Ist, 1888, I 
promise to pay H, or order, one thousand 
Mex. Silv. Dollars,’’ properly signed, is a 
negotiable promissory note. Gaines, J., 
says: 

@We are of the opinion that the instrument in ques- 
tion is a promissory note. It is such in form and in 
substance, unless the fact that the sum payable is 
expressed in Mexican silver dollars should make a 
difference. Speaking of the sum for which a bill of 
exchange must be drawn, Mr. Chitty says: “It may 
be the money of any country.’’ Chit. Bills, 160. 
Judge Story says: ‘But, provided the note be for the 
payment of money only, it is wholly immaterial in the 
currency or money of what country it may be payable. 
It may be payable in the money or currency of En- 
gland or France or Spain or Holland or Italy or of any 
other country. It may be payable in coins, sych as in 
pounds sterling, livres, turnoises, francs, florins, ete., 
for in all these and the like cases the sum of money to 
be paid is fixed by the par of exchange, or the known 
denomination of the currency with reference to the 
par.” Story, Prom. Notes, § 17. The same rule is 
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distinctly laid downin1 Daniel, Neg. Inst. § 58, and 
in Tied. Com. Paper, § 29). In view ofthe opinion 
of these eminent text writers, it is remarkable that 
we have found but two cases in which the question is 
discussed or decided. In Black v. Ward, 27 Mich. 
191, itis held thata note made in Michigan, payable 
in Canada in “Canadacurrency,” is payable in money, 
and is therefore negotiable. But in Thompson y. 
Sloan, 28 Wend. 71, a note made in New York, and 
payable there in “Canada currency,” was held not 
negotiable. The court, however, say; ‘This view of 
the case is notincompatible with a bill or note payable 
in money of a foreign denomination or any other 
denomination being negotiable, for it can be paid in 
our own coin of equivalent value, to which it is al- 
ways reduced by a recovery. <A note payable in 
pounds, shillings, and pence, made in any country, 
is but another mode of expressing the amount in 
dollars and cents, and is so understood judicially. 
The course, therefore, in an action on such instrument 
is to aver and prove the value of the sum expressed 
in our own tenderable coin.” This decision was 
made in 1840, and it is to be inferred that at that time 
the dollar was not a denomination of the lawful money 
of Canada. We also infer that when the Michigan 
case arose this had been changed, and the denomina- 
tion of Canada money corresponded with that of the 
United States. Upon this theory it would seem that 
the cases may be reconciled. The language quoted 
from the opinion in Thompson v. Sloan, supra, indi- 
cates clearly that, ifthe money named in the note 
had been a denomination of Canada money, the 
ruling would have been different, unless, perchance, 
the word “currency” would have affected the 
question. The note we have under consideration 
is for Mexican silver dollars— coins recognized by 
the laws of the United States as money of the republic 
of Mexico. Rey. St. U. 8S. § 3567. We conclude that 
the note sued upon in this case wasa negotiable 
promissory note, and that when the plaintiff offered 
it in evidence, and proved the value of the Mexican 
doilar at the time of its maturity, he had made a 
prima facie case; and our opinion will be certified 
accordingly. 


INSTALLMENT SALES. 


Every banker, collector, manufacturer, and 
every man whose principal business it is to 
sell merchandise, whether for cash or on credit, 
(by sample or otherwise), should possess a 
reasonably fair degree of knowledge as to 
what constitutes a valid contract in gen- 
eral, and more especially what consti- 
tutes a valid sale of personal property. 
He should likewise understand the dif- 
ference between a contract of present sale, 
and a mere agreement by which a sale is to 
be consummated at some future time. If the 
personal property which constitutes the sub- 
ject-matter of the bargain is in actual exist- 
ence, owned and possessed by the seller, it is 
a matter of daily occurrence for the contract 
of sale to be made and fully consummated, 





by delivery of, and payment for, that prop- 
erty, at the first or any single interview be- 
tween the parties; or even without any per- 
sonal interview, solely on the strength of 
negotiations by wire or mail. On the other 
hand, jif the subject-matter of the bargain 
should chance to be a number of loaves of 
bread yet to be baked, barrels of flour yet to 
be ground, bushels of wheat yet to be grown, 
a coat, a watch, a locomotive, or a steamship, 
yet to be constructed, the transaction could 
not technically be called a ‘‘sale,’’ but might 
be a perfectly valid agreement to sell the 
property in question, whenever that property 
is completed and put in deliverable condition. 
The transaction first supposed is a common 
law bargain and sale, pure and simple; the 
other transaction is merely a bargain which 
may, or may not, ripen intoasale at some 
future time—what is called in the law an 
‘‘executory’’ agreement. Both transactions 
are strictly valid and legitimate, and both are 
matters of daily occurrence, but the rights 
and liabilities of the respective parties differ 
essentially in the two cases. If the contract 
is one of present sale, the title of the property 
passes at once from seller to buyer, even 
though the property itself (or some part of it), 
should remain temporarily in the seller’s 
hands, and even though the purchase money 
(or some part thereof), may be temporarily 
retained by the buyer. The property is at 
the risk of the buyer, and, as a general rule, 
neither party has any legal remedy, except a 
personal action for damages against the party 
with whom he has dealt, and by whom he 
may possibly have been defrauded. If the 
transaction, instead of being a contract of 
present sale, is rather, a contract to sell (an 
executory agreement), the title remains in the 
seller, until the property reaches a deliverable 
condition, and is delivered ; and the property 
remains at the risk of the seller, almost as a 
matter of course. 

There are valid contracts of still another 
class, which have sprung into existence, and 
have kept even pace, with the enormous 
growth of the modern credit system. Farm 
implements, furniture, mill and mining ma- 
chinery, pianos, railway cars, safes, sewing 
machines, typewriters, and thousands of other 
articles in daily use throughout the country, 
become the property of the consumer through 
the direct medium of the so-called ‘‘install- 
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ment’’ plan. The well-to-do manufacturer, 
and the consumer of more limited means, en- 
ter into a contract which, in form, is a mere 
lease, by the terms of which the consumer 
hires the property in question at a stipulated 
advance rental, payable in weekly, monthly 
or yearly installments, as the parties may 
agree. Under the practical operation of such 
an agreement, the consumer acquires actual 
possession, while the maker retains actual 
ownership, of the property which is the sub- 
ject-matter of their dealings; but coupled 
with this agreement, and forming a most es- 
sential part thereof, is a special covenant to 
the effect that, whenever the payments of 
rent shall aggregate a certain designatea sum, 
the property shall belong absolutely to the so- 
called hirer. As already suggested, such 
bargains (in their form and terms), are mere 
leases; but the law, which has a greater re- 
gard for the real substance than for the mere 
form of a business transaction, looks upon 
them as ‘‘conditional sales,’’ and enforces 
them as such. 

The practical importance of this phase of the 
commercial law can scarcely be overestimated. 
From a locomotive to a tooth-pick, it em- 
braces personal property of every known and 
possible variety. The property which is the 
subject of negotiation between the parties 
may be a finished product, like furniture and 
wooden ware; or it may be the lumber from 
which that product was wrought; the mill in 
which that lumber was sawed; the growing 
timber from which that lumber was made, or 
an interest in the very soil from which that 
timber grew. It may be the complete equip- 
ment of a railway, turned out from the mines, 
mills and factories, of the eastern and middle 
States ; the entire contents of a grain elevator, 
gathered from the prairies of Minnesota and 
the Dakotas; or a herd of live stock, from the 
grazing fields of Wyoming, Texas, or Mon- 
tana. It may be a car load of fresh fruit 
from California (or of dressed beef from Chi- 
cago or Kansas City), the ‘‘use of which in- 
volves actual, speedy and total consumption ; 
or it may be steel armor plate, the continuous 
use of which would extend through many 
years. Nothing is too bulky or too costly on 
the one hand, nor too insignificant on the 
other, to form the basis of such a contract. 
That contract may be executed on the At- 


. lantic sea-board, and enforced on the Pacific 





slope. For most obvious reasons, it is of the 
first consequence to ascertain just when, and 
by what means, the title passes. There is of- 
ten a strong probability that the property will 
depreciate in value, pending the performance 
of stipulated conditions ; and yet, a very sub- 
stantial appreciation in value is sometimes 
possible. Female slaves (with their increase), 
are no longer an article of merchandise; but 
the cases relating to the former traffic in such 
merchandise, cases which arose during the 
first sixty years of the present century (and 
with which the judicial reports of at least a 
dozen States abound), are something more 
than merely ancient history; they show how 
closely legal ownership of the young, follows 
legal ownership of the mother; and they may 
afford a clear and correct exposition of the 
law governing the sale of breeding live stock 
in this present year of grace. Business trans- 
actions of the kind now under discussion 
would be greatly simplified could it be safely 
counted on that no material change, as to 
parties or property, would occur, pending the 
performance of stipulated conditions ; but any 
reasonable degree of certainty as to those 
matters is practically and legally impossible. 

Unrestricted and free alienation of property 
is the true and settled policy of the law gen- 
erally; and this is more especially true as to 
the law merchant, which is pre-eminently a 
law of peace and good-will. In every nook 
and corner of the habitable globe, free traffic 
is the only natural traffic. It is scarcely pos- 
sible to conceive a contract of the kind we 
are now considering (whether that agreement 
is to be treated as a conditional sale, or 
merely as a lease), where each party would 
not be free to sell and assign his interest in 
that contract, and in the property thereby 
covered, to any third person; and yet, this 
very freedom of alienation, necessary and 
proper as it is, may lead to complications 
wholly unforeseen by either of the parties. 
By way of illustration take the familiar case 
of a car manufacturer in Delaware, who sup- 
plies (on credit), rolling stock, say, for a 
newly constructed railway in Montana, the 
property changing hands upon some sort of 
an agreement between the parties that title 
shall be retained by the manufacturer until 
full payment of the purchase money ; ordina- 
rily the rights of the respective parties to such 
an agreement would be governed by the laws 
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of Montana. But suppose this property is 
pushed on into Oregon, thence into Washing- 
ton, and thence into Minnesota. The manu- 
facturer, having no other security, must fol- 
low his goods from State to State, from 
jurisdiction to jurisdiction. In the case sup- 
posed, the manufacturer overhauls his goods 
in Minnesota; and should he attempt (by 
legal proceedings) to enforce the original 
agreement, all his remedies will be governed 
by Minnesota laws—the law of the forum. 
Such a case might be still further complicated 
were the manufacturer to assign his rights un- 
der the contract to a citizen of California, 
while the other party to that contract assigned 
all his rights to a citizen of Florida. Such 
assignments are not necessarily executed in 
the State of the assignor’s residence ; he may 
transfer all his vested rights, not only when- 
ever it pleases him, but also, wherever he 
may chance to be at the moment; he need 
consult only his own convenience and inter- 
est in that matter. Generally speaking, how- 
ever, the validity of such assignments would 
depend almost entirely on the laws of the State 
in which they were actually executed and deliv- 
ered. In view of these possible complications, 
and of many others which will readily suggest 
themselves to the practical man of business, 
many of the States have thought proper to 
legislate, more or less, in relation to install- 
ment sales. As might reasonably be expected, 
these statutes differ as widely as possible, 
scarcely any two of them being alike throug- 
out. Certain general principles of justice 
and fair dealing, however, underlie them all, 
and facilitate their construction; principles 
which every practical business man will read- 
ily understand and appreciate, for they are 
rules by which he shapes his own con- 
duct throughout his entire business career. 
It is to the precise terms of these several 
statutes, and to the judicial constructions 
which have been placed upon them, both at 
home and abroad, that we propose to invite 
the careful attention of our readers, in a 
series of short articles, covering the whole 
ground of legislation and adjudication, in the 
several States and Terrifories.’ By such a 
discussion, shorn of all barren technicalities, 
we hope to aid and assist the manufacturer or 
wholesale dealer who, without receiving full 
payment, sends his merchandise abroad 
(whether for consumption, re-sale, or use) ; 








the consumer or retail dealer who, by virtue 
of the installment plan, acquires actual pos- 
session of (and the pospective title to) any 
such property ; and the banker, or other mid- 
dleman, who may be called upon to collect or 
discount paper relating to such contracts— 
each, in his way, to protect himself, and avoid 
all legal complications. : 

As already intimated, there are certain 
general principles underlying all the legisla- 


tion in question, principles which aid in the 


construction of each statute, which we should 
not lose sight of for one moment. For ex- 
ample: In the background of all controver- 
sies between buyer and seller, borrower and 
lender, lessor and lessee, stand the creditors 
of the respective contracting parties; and 
yet, not so far in the background as to be 


invisible to the naked eye of the law of the - 


land ;* and this one fact of itself helps to ex- 
plain many of the provisions in each of the 
statutes we shall quote. And again, mere 
possession is the original foundation, and the 
original source, of all legal title to property, 
whether personal or real. The actuality of 
possession, coupled with the continuity and 
notoriety of that possession, will sooner or 
later establish an indefeasible title to any 
property whatever. Generally speaking, a 
man is presumed by law to own all personal 
property found in his actual possession—his 
peaceable, undisturbed possession; and this 
fact, borne well in mind, will likewise help us 
to understand the spirit and underlying rea- 
son of many provisions of the statutes we are 
about to examine. The manufacturer who 
places his wares upon the market naturally 
prefers and seeks a cash buyer, a purchaser 


who is prepared to close the deal at once, and ~ 


with spot cash. Failing of such a buyer, yet 
preferring to sell on credit rather than not 
sell at all, the next best thing for the manu- 
facturer or wholesale dealer is proper secu- 
rity; security that is not only sufficient in 
amount, but which can be enforced without 
unreasonable delay or expense. The vendor’s 
lien is amply sufficient, so long as the seller 
retains possession or control of the goods. 
If, however, such goods pass from the con- 
trol of the seller, if they come within actual 
control of the buyer, the vendor’s lien is ex- 
tinguished, and the seller must resort to re- 
plevin, or other appropriate remedy; but 
replevin necessitates the giving of a bond 
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(perhaps in some remote jurisdiction), to 
say nothing of incidental expenses, inevi- 
table delay, and the chances that goods may 
be meanwhile consumed or spirited away. 
Chattel mortgages may also be resorted to, 
but they, also, are attended with more or 
less of expense and delay, incident to their 
legal foreclosure. Hence comes the device 
we are now considering; a device whereby 
actual possession is transferred, while legal 


_ title is retained. How is such a device to be 


acted on and carried out, in order that the 
party retaining the legal title, also the party 
acquiring the actual possession, shall each be 
protected, as against the other, and also 
against the several creditors of that other? 
This is a problem which our courts and law 
makers have been for many years earnestly 
debating. Bearing in mind that the real ob- 
ject and purpose of all so-called ‘‘recording 
laws’’ is to protect a grantor against creditors 
of, and purchasers from, his grantee; and 
having thus outlined certain preliminary con- 
siderations, let us now call the roll of States 
and Territories, with a view to ascertain, 
with reasonable certainty, just what a busi- 
ness man must or may do, in each jurisdic- 
tion, in the matter of installment sales. 
GeorGe C. Wortn. 








LIFE INSURANCE—PAYMENT OF PREMIUM— 
WITH PARTNERSHIP. MONEY. 








HOLMES V. GILMAN. 





Court of Appeals of New York, June 6, 1893. 


Decedent misappropriated money of a partnership 
of which he was a member, and applied a portion 
thereof to the payment of premiums on life insurance 
procured by him for his wife’s benefit. The amount 
misappropriated exceeded the amount of the policies: 
Held, that the surviving partner could recover such 
proceeds, the wife’s insurable interest in the life of 
decedent not being property in the sense that it was 
mingled with the money converted, so that only the 
amount of premiums could be recovered. 


PECKHAM, J.: A careful review of the case 
convinces us that the findings of fact made by 
the referee are amply sustained by the evidence, 
and that the judgment should not be reversed on 
the facts. We are confirmed in the correctness of 
this view upon a perusal of the opinions delivered 
by the learned judges at the general term. We 
there find that the order reversing the judgment 
upon questions of fact as wel! as of law was formal 
merely; the judgment being actually reversed 
because the court below took a different view of 





the law from that adopted by the referee upon 
his own findings of fact. 

The claim of the plaintiff to recover the moneys 
arising from the payments of these policies is 
based upon the principle which allows a cestui que 
trust to follow trust funds, and to appropriate to 
himself the property into which such funds have 
been changed, together with the increased value 
of such property, provided the trust fund can be 
clearly ascertained, traced, and identified, and 
provided the rights of bona jide purchasers for 
value without notice do not intervene. The right 
has its basis in the right of property, and the 
court proceeds on the principle that the title has 
not been affected by the change made of the trust 
funds, and the cestui que trust has his option to 
claim the property and its increased value as 
representing his original fund. The right to 
follow and appropriate ceases only when the 
means of ascertainment fail. It is a question of 
title. Van Alen v. Bank, 52 N. Y. 1; Newton v. 
Porter, 69 N. Y. 133; Ferris v. Van Vechten, 73 
N. Y. 119; Cavin v. Gleason, 105 N. Y. 256, 260, 
11 N. E. Rep. 504; In re Hallett’s Estate, 13 Ch. 
Div. 696. It was somewhat akin to the principle 
decided in Silsbury v. McCoon, 3 N. Y. 379, 
where corn was wrongfully taken from its owner, 
and converted into whisky. The court held the 
property was not changed in the hands of the 
wrong-doer, and the whisky belonged to the owner 
of the original material, no matter how much 
it had been increased in value. The case of 
Pennell v. Deffell, 53 Eng. Ch. 372, 388, 389, 
discusses the principle as thus stated, and agrees 
to it. That a partner occupies a fiduciary position 
with regard to his copartners and the funds of the 
firm, and will not be permitted to make a per- 
sonal profit out of the use of such funds, is, I 
think, clearly established. 1 Lindl. Partn. (2d 
Amer. Ed.) 303; Featherstonbaugh v. Fenwick, 
17 Ves. 298; Anderson vy. Lemon,8 N. Y. 236; 
Mitchell v. Reed, 61 N. Y. 123; Riddle v. White- 
hill, 185 U. S. 621,10 Sup. Ct. Rep. 924. Al- 
though partners do not, in the strict sense of the 
term, occupy the position of trustees towards 
each other and towards the tirm funds, yet the 
position is one of a fiduciary nature, calling for 
the maintenance and exercise of the greatest good 
faith between them. Such a relationship author- 
rizes the same remedy on behalf of the wronged 
partner as would exist against a trustee, strictly 
so called on behalf of a cestui que trust: Per Jes- 
sel, M. R. in Re Halleti’s Estate, 138 Ch. Div. 696, 
712. While legally incorrect to describe the 
fraudulent abstractions made by Gilman of the 
funds of the firm as embezzlements, the descrip- 
tion is harmless. It was a monstrous and gross 
breach of the duty he owed the firm, and the 
right of the firm to follow the funds is not af- 
fected because the act could not be regarded in 
law as an embezzlement. The right to follow 
the funds springs from the fiduciary nature of 
Gilman’s position with regard to them. ‘These 
general position, are not really denied by the 
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defendant. It is claimed, however, that the 
tracing and identification of the funds have not 
been sufficiently proved in fact, and it is also 
urged that there has been an actual mingling of 
firm funds with the private funds of Gilman in 
the purchase and maintenance of the policies. I 
have looked carefully through the evidence upon 
these questions of fact, and I think the findings 
of the referee are fully sustained, and that no 
exception can prevail on such grounds. If these 
preliminary questions be decided against him 
the counsel for defendant then urges that the 
rule clearly is, if the trust fund has become 
mingled with money or property of the trustees 
or others, equity impresses the proceeds witha 
trust to an amount equal to the original trust 
fund and interest, and will gono further. He 
then claims that the firm funds which went to 
the purchase of the policies and the payment of 
the annual premiums were mingled with the 
property right of the wife, called her ‘‘insurable 
interest’? in her husband’s life, and so the policies 
were not wholly the result of the use of those firm 
funds, and therefore the plaintiff can have only a 
lien on the policies or the moneys arising from 
their payment, to the amount of the premiums 
paid with the firm funds, and the interest thereon. 
This is really the chief question in the case. 
Where moneys have been misapplied, and have 
been used as a portion of a larger amount, 
which has been invested in other property, the 
property thus acquired does not, as a whole, 
belong to the owner of the moneys misapplied. 
It does not belong to him because it has not been 
purchased or acquired wholly with his money or 
funds, and hence it is that such property is held 
charged with a lien at least to the amount of the 
trust funds invested init. It is not necessary to 
here decide it, because we take another view of 
the facts, but I am not all prepared to admit that 
under no circumstances is the cestui que trust 
entitled to recover back anything more than the 
amount of his property and interest, where there 
has been a mingling of funds. In case the trustee 
took a thousand dollars of trust funds and five 
hundred of his own, and purchased property, 
which advanced in value to twice its original 
sum, I have seen no case where the point has been 
determined that the whole increased value belongs 
to the trustee, and that only the original sum 
was wrongfully taken, and interest, can be given 
to the cestui que trust, although it was by reason of 
the wrongful use of the trust funds that the trustee 
was enabled to realize such value. If, in such case, 
the cestui gue trust were not allowed to at least 
participate proportionately in this inereased 
value, is would appear to bea violation of the 
principle that the trustee cannot ever be per- 
mitted to make a profit out of the use of the trust 
funds. It seems to me to be a case for the appli- 
cation of the doctrine that the parties became 
coowners of the property at the option of the 
cestui que trust, in the proportion which their 
various contributions bore to the sum total in- 








vested. In this case, however, the defendant is 
enabled to claim a mingling of funds and property 
only by treating the right of a wife to insure the 
life of her husband for her benefit as a species of 
property which has been mingled with the funds 
of the firm, the result of the combination being 
the procurement of the policies. 

We do not regard this right as property in any 
such light as to bring the case within the princi- 
ple of the authorities upon the subject of a ming- 
ling of fundsin the purchase, or acquisition of 
other property. The right ofa wife to insure 
the life of her husband for her own benefit is not 
property. It is more in the nature of a power or 
a privilege to make a valid contract. It is a 
status and not a property right. The common 
law upon motives of public policy held that there 
must be what was termed an ‘insurable interest’ 
in the life which was insured, or else the policy 
was a dangerous kind of a wager, and therefore 
void. To take a policy out of such a class it was 
necessary to show that the insured had some 
interest in the continuance of the life of the cestui 
que vie. Who had such an interest as to givea 
right of insurance was frequently a matter of 
some discussion and of possible doubt. It may 
not even now perhaps be said that the precise 
nature, character, and extent ofthe interest in 
another's life, which shall render that life insur- 
able, have been formally and plainly laid down. 
It is said by the federal supreme court that one 
essential is that the policy shall be obtained in 
good faith, and not for the purpose of speculating 
upon the hazard ofa life in which the insured 
has no interest. Insurance Co. v. Schaefer, 94 U. 
S. 457, 460. An interest which is insurable must 
be an interest in favor of the continuance of the 
life, and not an interest in its loss or destruction. 
If any person could be thought to have an inter- 
est in the continuance of the life of another it 
would be a wife in the life of her husband. Judge 
Allen, in Baker v. Insurance Co., 43 N. Y. 283, 
regarded the question as decided that a wife had 
at common law an insurable interest in the life of 
her husband. Judge Andrews held to the same 
effect in Brummer v. Cohn, 86 N. Y. ll, 14. 
These cases favor the view that the statutes upon 
the subject of the insurance of the husband’s life 
in favor of his wife, while it regulates, does not 
create, the right. Ido not intimate that, if the 
statute created the right, it would in any way alter 
its nature. That such a policy was valid at com- 
mon law simply makes it clearer that it is the 
nature of the relationship between man and wife 
that makes the policy valid, and relieves it from 
the objection that itis a wager policy. That 
relationship is not property in any fair sense of 
the term. It creates an insurable interest in the 
life of another, of a nature the same as a parent 
has inachild ora child ina parent; that is, an 
interest in the preservation of the life, and not in 
its destruction. Being so circumstanced, a policy 
of insurance upon such life is not a wager policy, 
and is therefore a valid policy. It is the same 
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question, but it may perhaps appear a little 
clearer when itis asked whether the power or 
privilege of a parent or child or creditor to insure 
the life of his parent or child or debtor is prop- 
erty. Aman has an insurable interest in his 
own life. If he take trust funds and procure 
such insurance, has he thereby mingled those 
funds with other property, 7. e., with his right to 
insure his own life? And can it be said that the 
policy is the product of such mingled funds and 
property, so that nothing but the original amount 
of the trust funds and interest can be recovered 
back from the estate? The fact is apparent that 
a policy of insurance upon a life is not a policy 
of indemnity, The sum named in the policy is 
to be paid when the insured life has ceased, no 
matter how really valueless such life may have in 
the mean time become. The power of the wife 
to procure insurance is notin the least unfavor- 


ably affected by the fact that insurance in her. 


favor has already been secured. As was said by 
Shaw, C. J., in Loomis v. Insurance Co., 6 Gray, 
396, the amount of the insurance is immaterial. 
The premium is computed, upon the law of 
averages, to be the exact equivalent for the risk. 
So, if insurance had been taken out by the hus- 
band on his life in the wife’s name, she could 
herself take out more upon just as favorable terms, 
and just as expeditiously as if none had been 
taken. No one company might desire to go 
abovea certain amount upon any one risk, but 
the ability to procure further insurance is practi- 
cally unrestrained. The wife has therefore 
suffered no loss by the original procurement of 
this insurance, and its subsequent maintenance 
unknown to her, so long as the premiums have 
not been paid with her moneys orin any way from 
her estate. In other words, her property has not 
been used for any purpose. Her power to obtain 
valid insurance upon his life remained wholly 
unimpaired and unaffected by the insurance 
already obtained. The fact that she had what is 
termed an ‘‘insurable interest’? was only material 
for the purpose of upholding the validity of the 
insurance in question. I cannot see how it can 
be regarded as property in any event. That a 
life insurance policy has not the features of a 
contract of indemnity, and is not such a contract, 
has been unquestioned for a number of years. 
Rawls v. Insurance Co., 27 N. Y. 282; Olmstead 
vy. Keyes, 85 N. Y. 593. 

The case of these policies is very much like that 
in Baker v. Insurance Co., supra, where Judge 
Allen said the insurance was effected by the 
husband for the benefit of his wife, and as a pro- 
vision for her in case of his death. It was there 
stated that the case would not be changed if the 
policy were regarded as having been procured by 
the wife, because the husband wasin truth the 
actor, and represented the wife, and she in claim- 
ing the benefits of the policy, necessarily ratified 
and confirmed the compact as it was made, and 
with all its terms and conditions.. Therefore this 
case is to be looked at with reference to the fact 








that every dollar of the moneys which procured 
and maintained these policies in existence be- 
longed to the firm represented by the plaintiff, 
and that Gilman had no more right to invest or 
use these funds in the manner he did than would 
any third person who had procured them without 
any right ortitle. It has been said that the 
husband, when he procures an insurance for his 
wife’s benefit, acts as her agent, or represents her, 
and that she has a vested interest in the policies 
the moment they are delivered by force of the 
statute permitting them to be made in this form. 
Whitehead v. Insurance Co., 102 N. Y. 143,6N. 
E. Rep. 267. This is doubtless true in the case 
of the husband procuring the insurance with 
funds which belong to him or to his wife, but 
where the premiums are paid with moneys which 
in truth do not belong to him, and which the 
husband misapplies inso paying, and by which 
he violates his obligation to the true owner of the 
moneys thus used, the wife in such case must 
claim the policy subject to the means by which 
the husband procured it, and she must adopt all 
his methods. The moneys inthe hands of the 
company could not be recovered back by the 
cestui que trust if received by the company in good 
faith, because it would stand in the position of a 
bona fide purchaser, yet the policy itself would 
stand as the representative of these trust moneys, 
and the right of the wife would be to that extent 
subordinate. This principle has, in effect, been 
decided in New Jersey inthe case of Shaler v. 
Trowbridge, 28 N. J. Eq. 595. It was there held, 
upon almost identical facts, that there was no 
public policy which favored the wife at the ex- 
pense of the principle that trust funds could be 
followed, and that no profit could in any way arise 
in favor of the trustee who used them. It also 
held that the wife could not be permitted to avail 
herself of the proceeds of policies paid for by her 
husband with trust funds. It is true, in that case 
the policies were originally taken out in the name 
of the husband, and subsequently made payable to 
the wife, and it is urged that there is a difference 
in the two cases, because in the New Jesrey case 
it was the husband’s insurable interest which was 
insured, and then assigned, and that in this case 
it is the wife’s interest which was originally 
insured; but we hold, upon the facts in this case, 
that the taking out of the policies in the name of 
the wife does not alter the principle as to trust 
funds. The cestui que trust is entitled to follow his 
funds, and to take the moneys or the policy at his 
option. 

The case of Bank v. Hume, 128 U. 8. 195, 9 Sup. 
Ct. Rep. 41, is not in point. The moneys there 
used were in truth the property of the husband, 
although he was insolvent, and he used some of 
his property to purchase insurance for the benefit 
of his wife and children. The supreme court 
held that a policy of insurance taken out by the 
husband in the name and for the benefit of the 
wife made the contract a contract with the wife, 
and that, even though the premiums were paid 
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by the insolvent husband, with moneys which, or 
some part of which, ought to have been used for 
the payment of his debts, yet, if there were no 
fraud as between the wife and the company, the 
wife could hold the policy as against the creditors 
of the husband, except the amount which had 
been wrongfully used in the payment of pre- 


miums. If the amount of the husband’s estate 
used to pay premiums were no more than reason- 
able and moderate under the circumstances, it 
was further held that the creditors could not 
recover back the moneys so paid for them, 
although the husband was, at the time of their 
payment, insolvent. It was said the interest 
insured did not belong to the husband or his 
creditors; that the contracts were not payable to 
the husband, his representatives, or his creditors; 
that no fraud on the part of the wife, the children, 
or the insurance company was shown or pre- 
tended; and that there was no gift or transfer of 
the debtor’s property, unless the amounts paid for 
premiums were to be held as excessive. That is 
a very different case from the one under consider- 
ation. It was no trust fund (within the meaning 
of that term when used to authorize the following 
thereof) which went to pay for the policy in that 
case. The moneys belonged to and were the 
property of the husband. They might, under 
certain circumstances, be reached -in proceedings 
after judgment and return of exécution, but the 
title was in the husband, and he used his own 
property to procure the insurance. Having done 
80, the policy thus procured became a contract 
with the wife, and her insurable interest in her 
husband’s life was thus made effectual. The 
creditors could not follow the moneys into other 
property, and demand such property. No princi- 
ple of following trust funds was involved. 

In this case, however, there is the fact which 
alters and colors the whole transaction, and is 
fundamental and controlling in its nature, and 
that fact is that the moneys which procured the 
insurance were trust moneys, and, although 
invested in the policies, they were subject at the 
very moment of such investment to the right of 
the owner of the funds to follow them into what- 
ever change of form they might assume, and to 
claim the thing into which they were changed as 
if it were the original fund. In the case in the 
federal court the whole matter was discussed with 
reference to the violation of the statute of Con- 
necticut, based upon the statute of Elizabeth (13 
Eliz. ch. 5) prohibiting the transfer of the prop- 
erty of an individual in fraud of his creditors. 
We have a statute to the same effect, 2 Rev. St. p. 
137,§ 1. The learned chief justice said that the 
statute was passed to prevent debtors from deal- 
ing with their property to the prejudice of their 
creditors, but dealing with that which creditors 
irrespective of such dealing could not have 
touched was within neither the letter nor the 
spirit of the statute. This was spoken of the 
insurable interest of the wife, and it was spoken 
in regard to creditors as that term is generally 


a 





used. In this case it is not in the simple charac- 
ter of a creditor of Mr. Gilman, or of the defend- 
ant Mrs. Gilman, that the plaintiff asks relief. 
He seeks the aid of a court of equity to enable 
him, in the character of a cestui que trust, to 
follow his property which was wrongfully con- 
verted by one bearing towards him the obligations 
of a trustee, and by such trustee invested in 
these policies, and such cestui que trust 
now asks, in substance, for his own property, 
or for the property into which his trust 
funds were wrongfully converted; and we think 
he has the. right to recover the property which 
represents and stands in the place of the original 
trust fund. The casein the federal court is not 
at all parallel, and is, therefore, no authority 
against our contention. Whether at common law 
or under the provisions of our statute the pro- 
curement of policies of insurance in the wife’s 
name, under the facts developed in this case, does 
not prevent the cestui que trust from following 
and claiming the trust funds or the proceeds, if 
the proceeds of these policies had been greater 
than the whole amount of the indebtedness of the 
husband to the cestui que trust, arising out of the 
husband’s breach of trust, we do not decide what 
might in equity be the different rights of the wife 
and such cestui que trust in the balance, or whether 
any different rule could be logically applied. 
The husband in this case converted over $200,000 
of what stood in the nature of a trust fund, and 
the plaintiff recovers only a little over one-fourth 
thereof in case the judgment on the referee’s 
report be affirmed. We simply decide the case 
now before us. As to other questions discussed 
in the defendant’s brief, we have carefully consid- 
ered them, and we think there was no error in the 
result arrived at by the referee. The order of the 
general term is therefore reversed, and the judg- 
ment entered upon the report of the referee is 
affirmed, with costs to the plaintiff at general 
term and in this court. All concur. Judgment 
accordingly. 


Nore.—In view of the strongand steady tendency of 
courts at the present day to deal with all corporations 
and with all partnerships in a straightforward business 
like manner, enforcing general principles of equity, 
while giving but little heed to mere barren techni- 
calities, it is difficult to perceive upon what principle 
this plaintiff could fail of complete recovery. The 
contention of the defendant (that she liad an insurable 
interest in the life of her husband, an interest which, 
when combined with the trust money, made such an 
intermingling of the trust funds with the private 
funds of the trustee as to limit the beneficiary in his 
recovery to the principal sum which had been con- 
verted, and interest thereon) has no foundation 
whatever in legal principle. Beyond all question, a 
creditor may insure the life of his debtor; while 
husband and wife, parent and child, may each insure 
the life of the other. This is a necessary incident of 
the particular relationship, but it isa mere naked 
power, nota vested right of property. If permitted 
to do so, every dishonest trustee, when brought to 
book for conversion, could doubtless show that, along 
with the money intrusted to him, he had combined 
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his own time and labor, extending in many instances 
through a period of several years, but that would 
constitute no valid defense, either legally or morally; 
and yet the labor thus combined with the money 
would most assuredly be property. The undisputed 
fact that labor is property does not entitle a wrong- 
doer, when brought to justice, to recoup the value of 
his services. The generally accepted definition of a 
constructive trust is thus framed by a leading and 
standard text writer: ‘“‘A constructive trust is one 
that arises whenever a person clothed with some 
fiduciary character, by fraud, or otherwise, gains 
some advantage to himself. Courts construe this to 
be the advantage of the cestui que trust, or a con- 
structive trust. Perry on Trust, 27.”’ Every partner, 
in all his dealings with his fellow-partners and with 
the firm’s assests, is clearly within the spirit and 
reason of Mr. Perry’s definition. Any breach of faith 
on his part renders him a trustee in his own wrong; 
he can reap no profit, and his beneficiaries need bear 
no loss. Courts can place no other construction on 
the conduct of a defaulting partner, and those in 
privity with him, without throwing wide the door to 
innumerable frauds and perjuries. In the present 
instance, had this insurance money been actually paid 
over into the hands of Mrs. Gilman, before suit was 
brought by the partner who had acquired all the 
equities of the firm, she would very clearly have held 
that fund merely as a constructive trustee for the 
defrauded plaintiff, even though she herself might 
have acted in the utmost good faith. The subjoined 
list of very recent cases fairly and fully illustrates the 
liberal tendency of our courts at the present day: 
Phoenix Ins. Co. v. Penn. Co. (Ind.), 33 N. E. Rep. 
970; Thompson v. Brannon (Ky.), 21 8. W. Rep. 1057; 
Mutual Life Ins. Co. v. Thompson (Ky.), 22 S. W. 
Rep. 87; Burnam y. White (Ky.), 22S. W. Rep. 555; 
Hurst v. Mutual Life Ass’n (Md.), 26 Atl. Rep. 956; 
Currier v. Studley (Mass.), 33 N. E. Rep. 709; Bull- 
man v. North British, etc. Ins. Co. (Mass.), 34 N. E. 
Rep. 169; German Ins. Co. v. Eddy (Neb.), 54 N. W. 
Rep. 856; Hastings v. Brooklyn Life Ins. Co. (N. Y.), 
34.N. E. Rep. 289; Wilson v. N. W. Mutual, ete. 
(Minn.), 55 N. W. Rep. 626; Burke v. Prudential Ins. 
Co. (Penn.), 26 Atl. Rep. 445; Carpenter v. Allemania 
Ins. Co. (Penn.), 26 Atl. Rep. 781; and Colby v. Park- 
ersburg Ins. Co. (W. Va.), 17 S. E. Rep. 303. In 
Burke vy. Prudential Ins. Co., supra, the intestate, 
holding a policy in her own name, handed it over to 
her daughter, with instructions to pay the premiums, 
pay the funeral expenses of the insured, and give the 
residue of the insurance money to a grandchild of the 
insured; and this policy was sustained, as not being 
wagering in its nature. In Burnam y. White, supra, 
the insured assigned his policy toa creditor, as col- 
lateral security; the creditor died, and administration 
of his estate was duly committed to three executors, 
jointly; one of these executors advanced the money 
necessary to pay off all matured premiums, and took 
an assignment from his coexecutors, and one also 
from the insured; this is held to have been a purchase 
merely in trust; that the executor thus dealing could 
recover merely the money advanced by him, with 
interest thereon; and that all above that sum must be 
paid over to the original beneficiaries. 





HUMORS OF THE LAW. 





There is one lawyer inthe city, says the Buffalo 
Express, who will never again meke use of Latin 





phrases in writing business letters. A short time ago 
he had to write a letter to a client of his in a neighbor- 
ing city regarding an important lawsuit that was to 
come up before the court in the course of a few days. 
The information he solicitec! was highly essential to 
his case. In writing this epistle he made use ofa 
letter head with his printed address at the top. In 
closing his letter he signed himself thus: ‘John 
Langdon. Address ut supra.” After waiting several 
days for the reply, which did not come, he again wrote 
his procrastinating client, and asked why he had not 
sooner answered his first letter. The next day he 
received a reply in which the client said that he had 
answered the letter, and addressed it to ‘John Lang- 
don, Ut Supra, N. Y.” 


There is a certain judge in Chicago who rather 
prides himself on his vast and varied knowledge of 
law. The other day he was compelled to listen toa 
case that had been appealed from a justice of the 
peace. The young practitioner who appeared for the 
appellant was long and tedious. He brought in all 
the elementary text-books and quoted the fundamental 
propositions of law. At last the judge thought it was 
time to make an effort to hurry him up. 

*“Can’t we assume,” he said blandly, “‘that the court 
knows a little law itself?” 

“That’s the very mistake I made in the lower court,” 
answered the young man, ‘I don’t want to let it de- 
feat me twice.” 


Judge (to convicted thief)—‘‘Are you aware that 
you have been frequently convicted of similar offenses 
before this?”’ 

Prisoner—‘‘The court must know that more accu- 
rately than I; I don’t keep any records.” 


Judge—“If F-let you off this time will you promise 
not to come back here again?’ 

Prisoner—“Yes, sir. The fact is, I didn’t come 
voluntarily this time.” 


Primus — “Have they found the scoundrel who 
clubbed Marshall to death in Blank Square, in Jersey 
City?” 

Secondus — “No. All the park policemen were 
arrested on suspicion.” 

Primus—‘“‘Did they satisfy the justice as to their 
good character?”’ 

Secondus—“Yes; and the entire force proved an 
alibi.” 


““Yes,” said the lawyer, mopping bis brow, “I got 
him off, but it was a narrow escape.”’ 

»*A narrow escape? How?” inquired a brother at- 
torney. 

“Ah, the tightest squeeze you ever saw! You know 
I examined the witnesses and made the argument 
myself, the plea being self-defense. ‘The jury was out 
two whole days. Finally, the judge called them be- 
fore him, and asked what the trouble was. 

**Only one thing your Honor,’ replied the foreman. 
‘Was the prisoner’s attorney retained by him or ap- 
pointed by the court?’ 

“<*The prisoner isa man of means,’ said the judge, 
‘and hired his own attorney.’ 

“T could not see what bearing the question had on 
the evidence,’ continued the perspiring lawyer, “but 
ten minutes later in filed the jury, and what do you 
think the verdict was?’’ 

‘“*What’” asked his companion. 

“Why, not guilty, on the ground of insanity.” 
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Young Lawyer—“‘I claim the release of my client on 
the ground of idiocy. He is a stupid fool, and is not 
responsible for any act he may have committed.” 

Judge—‘He doesn’t appear stupid to me.” 

Prisoner (interrupting)—‘‘Your Honor, look at the 
lawyer I’ve hired.” 


Prisoner—“‘If your Honor please, the officer who 
arrested me is unworthy of belief. He actually of- 
fered to carry a bribe from me to your Honor, but I 
refused—”’ 

Justice O’Rourke—“Foine that mon twenty dol- 
lars.”’ 

Prisoner (amazed)—‘‘For what?” 

Justice O’ Rourke—‘“‘For contimpt o’ court, sorr.”’ 


An Irishman went to a lawyer with a case, but the 
attorney wanted aretainer. The Irishman was poor, 
and finally the lawyer said he would take the case on 
a contingent fee. It was settled, but the contingent 
fee part of the agreement bothered the client. He 
confided his ignorance to his friend, Paddy, and asked 
for an explanation. ‘‘An’ it is the meanin’ of a con- 
tingent fee yer after knowin’? Sure [’lltell ye. A 
contingent fee means that if ye lose the case the law- 
yer gets nothin’; if you win you get nothin’.”’ 
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1. ADMINISTRATION — Distribution — Widow.—On a 
@laim by a widow for an allowance, and a distributive 
Share of her husband’s estate, it appeared that, while 
residing with her husband in Wisconsin, in considera- 
tion of his securing a certain sum to her, she waived 
all claim which she might have as his widow “by or 








under the laws of Wisconsin:” Held that, as it did 
not appear from the record whether the law of that 
State gives to the widow the same allowance and dis- 
tributive share in the husband’s estate as does the law 
of Michigan, it must be assumed that the common law, 
which gives neither, prevails there, and hence it could 
not be claimed that she had waived her rights to such 
share and allowance under the law of Michigan.— 
KNAPP Vv. KNAPP, Mich., 55 N. W. Rep. 354. 


2. ADVERSE POSSESSION.—In an action to quiet title, 
where the adverse possession of defendants and their 
grantor is not within the statutory period unless tacked 
onto that of a prior vendor, and there is evidence that 
he went into possess:.on in 1852, and cultivated the 
land until he sold it, paid taxes, and scheduled it as 
assets of his insolvent estate, but in 1868 wrote letters 
to plaintiff’s ancestors tending to show that he held 
permissively under them, it is for the jury to say 
whether his title was in fact adverse.—TRUFANT V. 
Hupson, Ala., 138. Rep. 83. 


3. ADVERSE POssESsSION—Running of Statute.—Where 
land has been conveyed by the State to trustees to aid 
in the construction of a railroad, such grantees or 
their successors in title cannot claim, in ejectment, 
that the statute of limitations did not immediately be- 
gin to run in favor of an actual occupant of the land, 
because by the deed such trustees were required te 
pay to the State 10 per cent. of the proceeds of all sales 
of the lands which might be made by them.—ALABAMA 
STATE LAND CoO. V. KYLE, Ala., 13 South. Rep. 48. 


4. ALTERATION OF INSTRUMENT—Evidence.—In au ac- 
tion by a bank against a surety on its cashier’s bond, 
it appeared that when the bond was offered in evidence 
it showed on its face that the words ‘‘28th February” 
were written over an erasure, andthe figure ‘‘3” was 
written over the last figure, ‘'l,”’ in the year 1871, of 
the dateline. It also appeared that in 1871 defendant 
was a married woman, but in 1873 was a widow: Held, 
that it was not error to exclude such bond before proof 
that it was executed after the erasures were made.— 
NESBIT V. TURNER, Penn., 26 Atl. Rep. 750. 


5. APPEAL—Reviewing Evidence.—A cause will not 
be reviewed upon the evidence where it clearly ap- 
pears that material evidence given at the trial is not 
brought to the appellate court. In such case the pre- 
sumption arises that the verdict of the jury, or finding 
of the trial court, was fully warranted.—HOAGLAND V. 
COLE, Colo., 38 Pac. Rep. 152. 

6. APPEAL—Supersedeas.—Where, in an action to de- 
termine whether plaintiff or defendant was elected a 
director of a corporation, the judgment declares 
plaintiffs elected and defendant not elected, und grants 
no other relief, and an appealis taken, plaintiff will 
not be restrained, pending an appeal, from perform- 
ing his duties as such director, since his assuming to 
act asa director, while it may bein consequence of 
the judgment, is not a proceeging on it.—DULIN vy. 
PaciFIC Woop & COAL Co., Cal., 33 Pac. Rep. 123. 


7. APPEAL—Transcript.—Where, atthe close of the 
trialof an action at law, the short-hand notes were 
filed, and the translation thereof was filed prior to the 
time the clerk made his abstract; it is not ground for 
striking all of the evidence from the abstract that the 
translation was not filed within six months from the 
rendition of judgment, and that it had not been filed 
on the date of the service of appellee’s additional ab- 
stract; appellee never baving called for a transcript of 
the notes, and the filing of his additional abstract be- 
ing the first notice to appellant thata translation of 
the notes would be required.—SLONE V. BERLIN, Iowa, 
55 N. W. Rep. 342. 


8. ASSIGNMENT FOR BENEFIT OF CREDITORS.—Under 
Laws 1882, ch. 170, Laws 1888, ch. 349, and Laws 1885, ch. 
292, relating to assignment for the benefit of creditors, 
which gives the assignee the right to maintain actions 
to avoid transfers fraudulent as to creditors, the right 
of the assignee is exclusive, and a creditor eannot sue 
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the debtorand garnish a mortgagee of chattels who 
collusively withheld the mortgage from record in or- 
der to sustain the mortgagor’s credit.—VALLEY LUM- 
BER Co. Vv. HOGAN, Wis.,55 N. W. Rep. 415. 

9. ASSIGNMENT FOR BENEFIT OF CREDITORS—Set-off. 
—Under Rev. St. § 1699, providing that an appeal from 
an order allowing or disallowing a claim against an 
estate inthe hands of an assignee for creditors shall 
be taken ‘‘within 30 days from the entry of the order,” 
an appeal from an order dated October 15th may be 
perfected November 12th, though the order states that 
it is “‘as and for September 19th,” when the meaning of 
this is merely that the order appealed from is a modifi- 
cation of an order of the earlier date. A depositor in 
a bank which makes an assignment for the benefit of 
creditors may set-off against his deposit the amount of 
his note held by the bank, though the note is not due 
at the time of the assignment.—JONES V. PIENING, Wis., 
55 N. W. Rep. 414. 

10. ASSIGNMENT FOR BENEEIT OF CREDITORS — Res 
Judicata.—A creditor who has appeared and objected 
to the discharge, as against his claim, of an assignor 
for the benefit of creditors, and after the granting of 
such discharge was accepted a dividend, and neglected 
to appeal, cannot maintain an action for the balance 
of his claim onthe ground that he was not bound by 
the discharge, since he was a non-resident creditor and 
the statute purporting to make the discharge effective 
against non-resident creditors was not retroactive, 
and, if retroactive, was unconstitutional, asthe judg- 
ment of discharge Was res judicata as to these questions. 
—OSBORN V. DOBRINZ, Wis., 55 N. W. Rep. 403. 

1l. ASSIGNMENT FOR CREDITORS—Preferences.—Laws 
1887, eh. 508, declaring that ‘‘any preferences” in a 
general assignment, other than for salaries of 
employees, shall not be valid except as to one-third 
the assigned estate, does not invalidate an assignment 
containing excessive preferences, but operates merely 
to reduce the preference within the limit mentioned.— 
CENTRAL NaT. BANK OF CITY OF NEW YORK V. SELIG- 
MAN, N. Y., 34 N. E. Rep. 196. 

12, ATTACHMENT—Following Trust Funds.—A treas- 
urer of a township deposited its money in a bank, 
which subsequently made an assignment for the bene- 
fit of its creditors. The township brought suit against 
the bank and assignee to have atrust in the assigned 
property declared in its favor for the amount of the 
debt, and subsequently attached property which the 
assignor had conveyed prior to the assignment, and 
also property which it thought had not passed by the 
assignment: Held, that the attachment was not in- 
consistent with the attempt to follow the property asa 
trust fund.—DISTRICT TP. V. BANK, Iowa, 55 N. W. Rep. 
$42. 

138. ATTACHMENT—Wrongful Attachment.—An attach 
ment sued out on the ground that a large sum of money 
sued for was obtained by false pretenses, when in fact 
only a small part of. such sum was so obtained, is 
wrongful.—STIFF V. FISHER, Tex., 22S. W. Rep. 875. 

14. BONA FIDE PURCHASERS — Mechanic’s Lien.—A 
purchaser or incumbrancer of property upon which a 
mechanic’s lien is filed is chargeable with notice 
thereof by virtue of the mechanic’s lien statute itself, 
without the filing of a notice of lis pendens. The en- 
forcement of mechanics’ liens should be favored by a 
liberal construction of the statute.—EMPIRE LAND & 
CANAL CO. V. ENGLEY, Colo., 33 Pac. Rep. 154. 

15. BONA FIDE PURCHASER—Notice.—After a convey- 
ance to acorporation, its capacity totake cannot be 
collaterally attacked by a private individual. A per- 
son who has been defrauded of land has a transferable 
interest therein. The purchase of property worth 
$15,000 for $100 is evidence of notice of the grantor’s 
fraudulent title.—CONNECTICUT MUT. LIFE INS. CO. V. 
SMITH, Mo., 22S. W. Rep. 624. 

16. CARRIERS — Passenger — Injuries.—In an action 
against a railroad company for the death of a passen- 
ger, who was killed while walking on the railroad 
track after having been wrongfully ejected from de- 





fendant’s train, the court properly instructed the jury 
that decedent was not guilty of contributory negli- 
gence unless he failed to get off the track at the earliest 
practicable opportunity that a reasonably prudent 
man would have discovered and siezed.—HAm y. 
PRESIDENT, ETC., OF DELAWARE & H. CANAL CO., Penn., 
26 Atl. Rep. 758. 

17, CARRIERS OF PASSENGERS — Limited Trains.—A 
person who buys aticket froma railroad company is 
entitled to offer the same as fare only on a train which 
is scheduled to stop, for the purposes of receiving and 
discharging passengers, at the place mentioned in the 
ticket as his destination; and the fact that at such 
place there isa railroad crossing at which all trains 
are required to stop does not change this rule.—PITTs- 
BURGH, C. C. & ST. L. Ry. Co. Vv. LIGHTCAP, Ind., 34N. 
E. Rep. 243. 

18. CONFUSION OF GooDs—Limits of Doctrine.—The 
doctrine of confusion of goods is not in any case to be 
earried further than necessity requires, and is only 
applied in cases where chattels, such as corn or wheat, 
not capable of being identified, and owned by different 
persons, have been fraudulently intermingled by the 
wrong-doer. It has no application if the goods can be 
separated, even though the act of mixing was fraudu- 
lent.—CLAFLIN V. BEAVER, U. 8. C. C. (Ohio), 55 Fed. 
Rep. 576. 

19. CONSTITUTIONAL Law—Obligation of Contract.— 
Since the plank-road act of 1848 gave to companies 
organized under it aright to build and maintain their 
gates where they may deem necessary, Pub. Acts 1879, 
p. 197, which prohibits them from maintaining toll- 
gates within the limits of any city or villiage, is un- 
constitutional, as impairing the obligation of con- 
tracts; and such a company, notwithstanding the act 
of 1879, may erect atollgate within the limits of a vil- 
lage at a place where none had previously existed.— 
VILLAGE OF HIGHLAND PARK V. DETROIT & B. PLANK- 
ROAD CoO., Mich., 55 N. W. Rep. 882. 

20. CONSTITUTIONAL LAW — Taxation of Corporate 
Stock.—The federal constitution will not invalidate a 
State tax imposed upon domestic corporations gen- 
erally because it incidentally affects one that, under 
State authority, is engaging in interstate commerce.— 
LUMBERVILLE DELAWARE BRIDGE CO. V. STATE BOARD 
OF ASSESSORS, N. J., 26 Atl. Rep. 712. 


21. CONTRACT—Building Contract.—In an action for 
plastering a house in which defendant claims the 
work was done for his contractor, who was to furnish 
materials, and construct the building it is not error to 
admit evidence that plaintiff told defendant at the 
time of their agreement that such contractor already 
owed him and he would have nothing todo with him. 
—EVANS V. MONTGOMERY, Mich., 55 N. W. Rep. 362. 

22. DEED—Color of Title.—Though a deed executed 
under a power of attorney is defective, because of the 
weakness of the power of attorney, or insufficiency of 
description of the land conveyed, the grantee, at least, 
has color of title.—HAWLEY V. ZIGERLI, Ind., 34N. E. 
Rep. 220. 

23. CONTRACT — Damages — Prospective Profits.— 
Plaintiffs contracted with defendant to solicit orders 
for its electric protective system and furnish all nec- 
essary appliances for use, in connection with such 
offices of plaintiffs as might be thereafter designated; 
plaintiffs agreeing to maintain such apparatus, and 
serve defendant’s customers according to the contract 
between defendant and such customers, and to receive 
as compensation 50 per cent. of the rentals. The con- 
tract wasforthree years: Held, that where defendant, 
after procuring several customers, refused to go on 
with the contract, though the profits were wholly 
prospective, plaintiffs were entitled to damages.— 
RAMSEY V. HOLMES ELECTRIC PROTECTIVE CoO., Wis., 
55 N. W. Rep. 391. 

24. CONTRACT — Equitable Counterclaim.—Where, in 
an action for money had and received, defendant sets 
up an equitable councerclaim, and the evidence pre- 
ponderates in fayorof his contention, a decree grant- 
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ing him affirmative relief will not be disturbed.—RupP- 
PIN V. LEE, Iowa, 55 N. W. Rep. 338. 

25. CONTRACT—Railroad—Interpretation.—A contract 
recited that to aid ‘‘the construction of the Battle 
Creek & Bay City Railroad, and in consideration of the 
benefit to be derived therefrom,” defendant promised 
to pay, to the order of a trustee, a specified sum “when 
the road is constructed, and the cars are running 
thereor§ from Midland to West Bay City, Michigan:” 
Held, that the money was payable when that portion 
ofthe road between Midland and West Bay City was 
completed, and cars were running thereon, and the 
completion of the entire line was not a condition prec- 
edent to defendant’s liability —GARDNER V. WALSH, 
Mich., 55 N. W. Rep. 356. 

26. CONTRACT — Sale of Land.—Plaintiff agreed with 
defendant to sell him certain land for $23,500 at any 
time within the next nine months, giving him, in 
effect, an option forthat time. Improvements on the 
property having been burned, defendant accepted the 
option, and at the same time, and asa part of the 
same transaction, demanded the insurance money on 
the property destroyed by fire claiming that it should 
be applied on the purchase price. Plaintiff refused to 
deed ‘the property on such condition, but offered to 
make the deed on payment of $23,500, and this defend- 
ant refused. Plaintiff did not tender a deed of the 
property at this time, but later having discharged a 
mortgage on the property with the insurance money, 
tendered a deed for $23,500, which defendant refused to 
accept: Held, that there was no completed contract 
of sale.—CLARK V. BURR, Wis., 55 N. W. Rep. 401. 

27. CORPORATIONS — Fictitious Issue of Corporate 
Stock.—Though Const. art. 14,§ 6, provides that all 
fictitious increase of stock by corporations shall be 
void, where a fictitious increase is authorized before 
any stock is issued, and all of the certificates are issued 
at the same time, and purport to represent a gross 
capital, double in amount to the actual capital, each 
certificate entitles the holder to share in the assets of 
the corporation in the proportions his certificate sus- 
tains to the whole issue, andthe whole issue sustains 
tothe actual capital, so that a note given for such cer- 
tificates, at 50 cents on the dollar, by one with knowl- 
edge of the fictitious issue, is not valid for want of 
consideration.—BEITMAN V. STEINER, Ala., 13 8. W. 
Rep. 88. 

28. CORPORATIONS—Insolvency—Receivers.—Where a 
corporation becomes insolvent, and a receiver is ap- 
pointed by a court of competent jurisdiction, the right 
of action against the officers of the corporation for 
fraudulent misappropriation of its property vests in 
him; and if he fails or refuses to sue he should prop- 
erly be made a defendant to any such suit brought by 
the stockholders in the right of the corporation.— 
PORTER V. SABIN, U. 8. 8. C., 18 Sup. Ct. Rep. 1008. 

29. CORPORATION — Stockholder—Lien.—Code, § 1674, 
providing that, ‘‘all private corporations have a lien 
on the shares of its stockholders for any debt or lia- 
bility incurred to it by a stockholder before notices of 
a transfer or of a levy on such stock,” applies to a debt 
or liability incurred prior to its enactment.—BIRMING- 
HAM TRUST & SAV. CO. V. EAST LAKE LAND Co., Ala., 13 
8S. Rep. 72. 

31, CREDITORS’ BILL—When Maintained.—St. 1888, ch. 
429, § 15, provides that ‘‘the money or other benefit, 
charity, relief, or aid to be paid, provided, or rendered 
by any corporation authorized to do business under 
this act, shall not be liableto attachment by trustee 
or other process, and shall not be seized, taken, ap- 
propriated, or applied by any legal or equitable pro- 
cess, nor by operation of law, to pay any debt or lia- 
bility of a certificate holder or any beneficiary numed 
therein:” Held, that a bill in equity, by a creditor of a 
certificate holder, to reach the proceeds of the certifi- 
cates, would not lie.—GEER V. HORTON, Mass., 34 N. E. 
Rep. 269. 

32. CRIMINAL LAW—Assault with Intent to Kill.—Ona 
trial for assault with intent to kill it appeared that de- 








fendant entered a saloon, and picked a quarrel with a 
bystander, and, on being put out, got a pistol, and then 
returned; that he stood outside the saloon, and called 
to the bystander to come out and “‘settle it,” and, 
when the bystander appeared, commenced firing: 
Held, that the court did not err in refusing to charge 
the law of aggravated assault.—MISHER V. STATE, Tex., 
22S. W. Rep. 602. 

33. CRIMINAL LAW—Carrying Weapons.—The court of 
criminal appeals can only review the action of the 
trial court in excluding evidence where such evidence 
is brought up by bill of exceptions, reserved during 
the trial, and approved by the court. A sheriff has no 
power to verbally deputize one summoned to assist 
him to carry a pistol for an indefinite time, and while 
not on the immediate duty for which he was sum- 
moned.—TRAWICK V. STATE, Tex., 228. W. Rep. 594. 

34. CRIMINAL Law—Conspiracy to Steal.—Where the 
owner of property arranges with others to co-operate 
with certain persons in stealing the same, for the pur- 
pose of entrapping such persons into the commission 
of the crime, and under such an arrangement prepara- 
tions are made to get possession of the property, none 
ofthe persons concerned can be convicted of conspi- 
racy to rob, for the reason that the taking of the prop- 
erty with the owner’s consent would not constitute a 
crime, and therefore the acts leading up to such taking 
would not.—CONNOR V. PEOPLE, Colo., 33 Pac. Rep. 160. 

35. CRIMINAL Law—Murder—Intent.—On a prosecu- 
tion for murder, proof that the wounds which caused 
death were inflicted with a deadly weapon by the ac- 
cused raises an inference, inthe absence of explana- 
tory circumstances, that there was intent to take life, 
which will justify a verdict of murder in the first de- 
gree. Evidence that a couple of weeks before the 
murder accused stated that he must hurry to get some 
money, as he was going to get married, was admissible 
when followed by evidence that accused supposed de- 
ceased to have money at the time of the killing.—PEO- 
PLE V. WOLF, Mich., 55 N. W. Rep. 358. 

36. DEED—Reformation.—The reformation of a deed 
conveying a right of way to complainant railroad com- 
pany, which admittedly contains a mistake in the de- 
scription of the land through which the right of way 
runs, cannot be resisted on the ground that complain- 
ant has violated a parol agreement as to the manner of 
constructing its road through defendant’s land, which 
agreement entered into the consideration for the deed, 
but which is not mentioned therein, and is not claimed 
to have been omitted therefrom by mistake.— ALA- 
BAMA MIDLAND Ry. Co. V. BROWN, Ala., 13 South. Rep. 70. 


37. DEATH BY WRONGFUL ACT—Parties.—Where in an 
action by a wife, for the benefit of herself and child, 
for the wrongful death of her husband, it appears that 
both parents of deceased are living, a release by the 
parents before a notary of all claims by reason of the 
son’s death constitutes no defense to defendant’s mo- 
tion for a new trial onthe ground that the parents 
should have been made plaintiffs in the action.—Fr. 
Worth & D.C. R. Co. v. WILSON, Tex., 22 8. W. Rep. 
578. 

38. DEED—Description—Bounded by Road.— A deed 
which describes the boundaries of the land as begin- 
ning ‘‘at a point on the east side” of a road, and thence 
running north a certain number of feet, continuing the 
line to the place of beginning, does not convey the fee 
ofthe road.—BLACKMAN V. RILEY, N. Y., 34 N. E. Rep. 
214. 

39. DEED—Delivery.—Plaintiff executed a deed to her 
daughter, and, after having it recorded, placed itina 
box in her room, where it remained forsome months, 
till the daughter’s husband took it, without plaintiff's 
knowledge or consent. The deed was never in the 
daughter’s possession, nor did she claim any interest 
in the land, and after her husband obtained possession 
of it they rented the land from plaintiff, and paid rent 
therefor. The deed was to be signed by plaintiff’s hus- 
band, which, she had been advised, was necessary to 
to pass title, but this was not done: Held, that the 
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deed was not delivered.—HUTTON V. SMITH, Iowa, 55 N. 
W. Rep. 326. 

40. DIvoRCE — Temporary Alimony. — Under Civil 
Code, § 187, providing that the court may, in its discre- 
tion, require the husband to pay alimony pending pro- 
ceedings, the court may, on application of a wife, make 
an order requiring the husband to appear, and show 
cause why it should not be granted, and no notice of 
the application to the husband is required previous to 
the making of such order. Such wife is not entitled to 
an order requiring her husbund to pay her asum of 
money for counsel fees, where counsel have agreed to 
render her their services gratuitously.—MUDD V. MUDD, 
Cal., 33 Pac. Rep. 114. 

41. EVIDENCE—Damages.—Written estimates, made 
by engineers after the letting of a railroad construc- 
tion contract, and which therefore could not have been 
considered in making the contract, cannot be placed 
before the jury, in an action by the contractors for an 
alleged breach preventing completion, to disprove the 
amount of profits plaintiffs would have realized had it 
not been for such breach.—TENNESSEE & C. R. R. Co. 
V. DANFORTH, Ala., 13 South. Rep. 51. 

42. EVIDENCE — Declarations— Building Contract. — 
The provision in a building contract that, if any dis- 
pute should arise as to the meaning of the drawings or 
specifications, it should be decided by the architect, 
does not render admissible, in an action for a balance 
due on the contract, admissions of defects in the work 
by the architect, made in the absence of the contractor. 
—GARNSEY V. RHODES, N. Y., 34 N. E. Rep. 199. 

43. EXECUTION SALE— Incumbrances. — There is no 
impropriety in giving, before a sale under execution, 
notice tothe persons assembled that there isa mort- 
gage on the land about to be sold.—CAKE V. CAKE, 
Penn., 26 Atl. Rep. 781. 

44. FRAUDS, STATUTE OF—Debt of Another.—Defend- 
ant’s contract for the erection of an opera house pro- 
vided that, if the contractors failed to furnish material, 
defendant could supply the material and de- 
duct the cost from the price. Plaintiffs, after 
furnishing certain muterial on the contractors’ credit, 
refused to furnish more, and an arrangement was made 
whereby, on the contractors’ written order to defend- 
ant, the architect was to make the estimates and pay- 
ments directly to plaintiffs: Held, that the agreement 
was not within the statute of frauds,as it was nota 
promise to pay plaintiff’s debt, but to benefit defend- 
ant, by the immediate acquisition of materials for the 
building.—RICE V. MARQUETTE OPERA HOUSE BLDG. 
Co., Mich., 55 N. W. Rep. 382. 

45. FRAUDULENT CONVEYANCES—Possession.—H made a 
bill of sale conveying property conveyed to him by his 
brother to their brother-in-law, and the latter exe- 
cuted, and had recorded, a mortgage on the property 
to secure a debt of the owner. Possession of the chat- 
tels was not delivered by the brother, and the convey- 
ance to H was not recorded: Held, under 1 Mills’ Ann. 
St. p. 1247, requiring the recordation of transfers of 
chattels, or change of possession, that the transaction 
was void as to the creditors of the original owner.— 
ANDERS V. BARTON, Colo. ,33 Pac. Rep. 142. 

46. FEDERAL CouRTS—Jurisdiction—Specifie Perform- 
ance. —In determining whether a suit to enforce 
specific performance of a contract to convey lands is a 
suit to enforce an “equitable claim” to real estate, 
within the meaning of Rey. St. § 738, the court may 
take into consideration the relief prescribed by the 
State statutes in favor of parties having the right to 
enforce such contracts; and in Ohio, where the 
statutes provide for constructive service on non-resi- 
dents, and also declare that if a judgment ordering a 
conveyance is notcomplied with the judgment itself 
shall operate as a conveyance, such a suit is an 
‘“‘equitable claim,” and falls within the section.—SINGLE 
v. SCOTT PAPER MANUF’G Co., U. S. C. C. (Ohio), 
55 Fed. Rep. 553. 

47. FEDERAL CouURTS—Jurisdiction—Diverse Citizen- 
ship.—In showing diverse citizenship for the purpose 
of sustaining federal jurisdiction, it is not sufficient to 





merely allege that a corporation is a citizen of a given 
State, for corporations are not strictly citizens. The 
averment must beto the effect that the corporation 
was created under the laws of the State named.— 
LONERGAN V. ILLINOIS CENT. R. Co., U. S. C. C. (Iowa), 
55 Fed. Rep. 550. 

48. FEDERAL OFFENSE—Monopolies—Indictment.—St. 
U.S. 1890, ch. 647, declares illegal contracts, combina- 
tions, or conspiracies in restraint of trade, and makes 
it a misdemeanor for any person to make or engage in 
them, or to monopolize, or attempt or conspire with 
others to monopolize, any part of the trade or com- 
merce among the several States or with foreign nations: 
Held, that in an indictment under this chapter it is not 
sufficient to declare in the words ofthe statute, but the 
means whereby it is sought to monopolize the market 
must be set out, so asto enable the court to see that 
they are illegal.—UNITED STATES V. PATTERSON, U. 8. 
C. C. (Mass.), 55 Fed. Rep. 606. 


49. HIGHWAYS — Abandonment.— Owing to a hill at 
the point where two roads came together at right 
angles along section lines travel had diverged, 
leaving one road and entering the other a few rods 
from the junction: Held, thatthe parts of the roads 
which had ceased to be used were not discontinued and 
abandoned within Rev. St. § 1294, as amended by Laws 
1882, ch. 253, providing that any highway which shall 
be entirely abandoned as a route of travel, and on 
which no highway tax has been expended for five 
years, shall be considered legally discontinued, and 
the land shall revert to the owners.—MAIRE V. KRUSE, 
Wis., 55 N. W. Rep. 390. 

50. HiGHWAYs—Determination of Boundaries.—It is 
the settled law of this State that the determination of 
the boundaries of a street requires action of a judicial 
nature to ascertain the precise character and extent 
ofthe encroachments, and that parties to be affected 
by the adjudication have aright to be heard.—Voor- 
HEES V. MAYOR, ETC., N. J., 26 Atl. Rep. 709 

51. HigHwAays—Removal of Obstructions.—In an ac- 
tion against a town for damages for the destruction of 
a certain hedge, which defendants allege wasin a pub- 
lic street, an instruction directing a verdict for plaint- 
iffs ifthe hedge was within the street, and was not a 
material obstruction to the free use of the street by 
the public for the purpose of travel, is erroneous,since 
the town had a right to require its removal if the 
hedge was in the street.—PHILBRICK V. TOWN OF UNI- 
VERSITY PLACE, Iowa, 55 N. W. Rep. 346. 

52. HUSBAND AND WIFE—Community Property.—Ifa 
husband actually hold and possess as owner property 
atthe date of his second marriage, the fact that he 
may hold it unduly does not preclude him, as between 
himself and his second wife, from claiming it was his 
own. The origin and source of the property does not 
concern her, itis enough that it does not belong to 
her and the second community.—IMHOFF V. IMHOFF, 
La., 13 South. Rep. 90. 

53. INJUNCTION—Restraining Destruction of Diteh.— 
In a suit byone adjoining land-owner to restrain an- 
other from obstructing a ditch, the answer alleged that 
the owners of the adjoining farms, by agreement, con- 
structed atile ditch to drain the water which would 
naturally flow into it from the farms; that plaintiff, 
without defendant’s knowledge lowered the ditch on 
his land, and made lateral drains, and thereby caused 
water to flow into aditch which did not naturally be- 
long there; that thereby defendant’s land was flooded, 
and in order to stop the flow defendant dug up a part 
of the ditch: Held, that the court properly overruled 
a demurrer to the answer, since it showed that plaint- 
iff did not come into equity with clean hands.—MCAL- 
LISTER V. HENDERSON, [nd., 34 N. E. Rep. 221. 

54. INJUNCTION—Trespass.—Plaintiff, having madea 
valid contract with acity to curb and pave a street, 
and being liable for penalties for its non-performance, 
is entitled to an injunction against trespassers who 
prevent him from doing the work, as he has no ade- 
quate remedy at law, and an injunztion will avoid a 
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multiplicity of suits.—PALMER Vv. ISRAEL, Mont., 33 
Pac. Rep. 134. 

65. INJUNCTION.—Plaintiff company, claiming to own 
city property on both sides of a highway, and the fee 
in the latter, asked an injunction to restrain defendant 
railway company from operating its road through a 
cut under th® highway, on the ground that the ordi- 
nance authorizing the construction of the road re- 
quired that the highway crossing be on grade: Held, 
that the petition was bad on demurrer, as plaintiff had 
an adequate remedy at law.—PLANET PROPERTY & FI- 
NANCIAL Co. Vv. ST. Louis, O. H. & C. Ry. Co., Mo., 228. 
W. Rep. 616. 

56. INSURANCE — Authority of Agent.—An insurance 
agent who has been directed by acompany which he 
represents to reduce a risk either by cancellation or by 
reinsurance cannot reinsure in another company, for 
which heis also agent, without assent ofthe latter 
company. EMPIRE STATE INS. CO. V. AMERICAN CEN- 
TRAL INS. CO., N. Y., 34 N. E. Rep. 200. 

57. INTERPLEADER—Title to Bank Deposits.—A bank 
declined to pay money on deposit to the depositor’s 
daughter, and drew a paper, which the depositor 
signed, to the following effect: ‘Allow A, my wife, to 
sign yr. books, and allow her draw any and all money 
standing in my name as depositor.” The depositor 
and his wife died before the money was withdrawn: 
Held that, asthe writing on its face was only an au- 
thority to the wife to receive money for the depositor, 
but may have been intended as an assignment to the 
wife, the bank, upon demand being made upon it by 
the representatives of the depositor and his wife, 
should be permitted to bring a bill of interpleader to 
have the question determined.—WAYNE COUNTY Sav. 
BANK V. AIRLEY, Mich., 55 N. W. Rep. 356. 

58. INTOXICATING LIQUORS — Sale on Sunday.—How. 
St. § 2288e, requires saloons and other places, except 
drug stores, where intoxicating liquors are sold, to be 
closed on the first day ofthe week, commonly called 
“Sunday:” Held, that a complaint fur violation there- 
of is sufficient which charges that defendant was the 
proprietor of a place where intoxicating liquors were 
sold, said place not being a drug store, and that ona 
stated day, which was the first day of the week, com- 
monly called ‘‘Sunday,’”’ she kept her said place open, 
and did not keep it closed, us required by law.—PEO- 
PLE V. WHEELER, Mich., 55 N. W. Rep. 371. 

59. JUDGMENT AGAINST PARTNERSHIP.—A complaint 
was framed against “B,M & H,afirm composed of” 
certain named persons ‘‘defendants.” The judgment 
was stated as against ‘‘B, M & H,” ‘“defendant:” 
Held, that the judgment was against the firm only, 
and by the firm name, and was binding, therefore, 
under Code, § 2605, only on the firm property.—BAL- 
DRIDGE V. EASON, Ala., 13S. Rep. 74. 

60. LEGISLATURE — Extra Session — Proclamation.— 
Under Const. art. 4, § 8, providing that the governor 
may convene the legislature on extraordinary occa- 
sions, and that his proclamation shall state specially 
the purpose for which it is convened, and article 3, § 
40, providing that the legislature so convened shall not 
legislate on any other subjects than those designated 
inthe proclamation or presented to them by the gov- 
ernor, he need not define subjects of legislation with 
precision; and a proclamation authorizing the reap- 
portionment of the judicial districts of the entire State, 
by implication, authorizes all such legislation on that 
subject as may be deemed necessary by the legislature. 
—BROWN V. STATE, Tex., 228. W. Rep. 596. 

61. LIMITATION OF ACTIONS — When Action “Com- 
menced.”—An action is deemed commenced at the 
date of the summons which is served on the defend- 
ant, and, although a demurrer is sustained, to the pe- 
tition, and leave given to amend, the action remains 
“commenced;” andthe averment as tothe discovery 
ofthe fraud within four years before the action was 
brought may be supplied in a subsequent amendment 
to the petition.—ZIEVERINK V. KEMPER, Ohio, 84 N. E. 
Rep. 250. 








62. MASTER AND SERVANT—Negligence of Master.—In 
an action for personal injuries against a railroad com- 
pany, the complaint alleged that plaintiff, an em- 
ployee, at the command of another employee, his 
superior, was unloading railsfrom a train; that the 
train was in the hands of areckless and incompetent 
engineer, to defendant’s knowledge; that plaintiff was 
ignorant of his character; that while at work the en- 
gineer negligently and without warning caused the 
train to back suddenly, throwing plaintiff under the 
car, and causing the injuries complained of: Held, to 
State a cause of action. Such complaint further al- 
leged that plaintiff at the time ofthe injury was em- 
ployed as trackman; that he was ordered by a coem- 
ployee to assist in unloading rails from a train,—work 
which was out of the line of his duty, and much more 
hazardous than that which it was his duty to perform; 
that while thus engaged he received the injuries 
complained of: Held to state a further cause of ac- 
tion.—CINCINNATI, H. & I. Ry. CO. Vv. MADDEN, Ind., 34 
N. E. Rep. 228. 

63. MASTER AND SERVANT—Negligence—Evidenee.—In 
an action by a railroad employee against the company 
to recover for personal injuries alleged to have been 
caused by a defective engine, where the defense is 
negligence on the part of the engineer, who was 
plaintiff's coservant, plaintiff may introduce evidence 
that it was an imperative rule with defendant’s officers 
to either discharge, suspend, or reprimand employees 
guilty of negligence causing a collision, and that the 
engineer in question was never discharged, suspended, 
or reprimanded.—ATCHISON, T. & 8. F. R. Co. v. PaR- 
KER, U.S. C. C. OF APP., 55 Fed. Rep. 595. 

64. MASTER AND SERVANT—Negligence of Foreman.— 
Where a foreman having charge of laborers directs 
one of them to perform certain work in such manner, 
and under such circumstances, as to subject the said 
laborer to great danger of injury, the company for 
whom the said foreman is acting cannot shield itself 
from liability for damage, under such circumstances, 
caused directly to such laborer by the negligent order 
of such foreman, upon the ground that the only neg- 
ligence imputable to the foreman consisted in the per- 
formance of an act of mere manual labor in setting in 
motion the agency which caused the injury, and that 
thereby the foreman, asto such act, was reduced to 
the grade of a coservant of the injured party. —CRYSTAL 
IcE CoO. V. SHERLOCK, Neb., 55 N. W. Rep. 294. 

65. MASTER AND SERVANT — Risks of Employment.— 
Plaintiff, a conductor on defendant’s freight train, was 
ordered by the train master to hurry and loosen some 
brakes, and ran to overtake the cars, which were 
moving six miles an hour. He climbed up the 
side ofa car, and was struck by an awning of an 
hotel owned by defendant. The only way in which 
the brakes could be loosened was as attempted by 
plaintiff, andin his haste he did not see the awning: 
Held, that though plaintiff knew of its existence, and 
that it was dangerous, his negligence was a question 
for the jury.—HARKER V. BURLINGTON, C. R. & N. Ry. 
Co., Iowa, 55 N. W. Rep. 316. 

66. MORTGAGE—Priorities—Subrogation.—A_ railroad 
company sold land, and executed a bond fora deed- 
It was agreed between the company, a subsequent 
owner of the contract, and plaintiff that the latter 
should pay the company the balance due on the con- 
tract; plaintiff to receive a mortgage on the land to 
secure repayment. It was intended that the payment 
of the money and execution of the deed should be 
concurrent acts, though, pursuant to the company’s 
course of business, the execution of the deed was de- 
layed until afterthe payment. The owner of the con- 
tract had previously given a mortgage on his equity in 
the contract to the one from whom he obtained it: 
Held, that plaintiff was not a mere volunteer, and that 
his equity was superior to that of a purchaser of the 
land at a sale under the first mortgage, made after the 
recordation of plaintiff's mortgage, the purchaser 
having express notice thereof.—DEMETER V. WILCOX, 
Mo., 22S. W. Rep. 614. 
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67. MUNICIPAL CORPORATIONS—Defective Bridges.—A 
city is liable for injuries resulting from the falling of a 
bridge built by mill owners in a public highway, and 
by theside ofa public bridge, where the public are 
allowed to use both indiscriminately, with notice, as 
to the private character of the one in question.—DET- 
WILER V. CITY OF LANSING, Mich., 55 N. W. Rep. 362. 


68. MUNICIPAL CORPORATION—Defective Streets.—In 
an action against a city for personal injuries caused by 
plaintiff catching his foot on a guy wire attached to an 
electric light post and a tree, which had given way the 
day of the accident, causing the wire to lie a few 
inches above the sidewalk, acomplaint alleging the 
negligent attachment of the wire several months be- 
fore te an insecure tree, with the knowledge of de- 
fendant, and that defendant, with knowledge of the 
facts, negligently permitted the wire to remain, states 
a good cause of action.—CITY OF LAFAYETTE V. ASHBY, 
Ind., 34 N. E. Rep. 238. 

69. NEGOTIABLE INSTRUMENTS — Consideration.— 
Where the vendee of one who has acquired title the of 
asettler on public lands under Rey. St. art. 3937, provid- 
ing for State donation of homesteads, afterwards ob- 
tains a patent by virtue of the possession of himself 
and his vendor’s grantor, the right he obtained from 
his vendor isa sufficient consideration for note given 
such vendor for part of purchase price.—SAVOY V. 
BREWTON, Tex., 228. W. Rep. 586. 


70. NEGOTIABLE INSTRUMENTS — Fraud—Custom and 
Usage.—Where acheck is payable to a named person 
as bearer, and the payee indorses it in blank, and de- 
livers itto a bank, and receives credit for it, in an 
action by the indorsee against the maker, evidence 
that, by acustom among bankers, where a check is 
drawn on a bank and presented to another bank, it is 
passed to the credit of the customer, but that the 
credit so given is treated as a receipt for the check, 
and not as a payment, is inadmissible, as the indorse- 
ment and check evidence the agreement between the 
payee and indorsee, and the transfer of the check is 
governed by the law merchant.—SHAW Vv. JACOBS, 
Iowa, 55 N. W. Rep. 333. 


71. NEGOTIABLE INSTRUMENT—Material Alteration.— 
In an action on a note by a purchaser before maturity, 
defendant pleaded an unauthorized alteration in the 
note. Plaintiff filed a general denial to the answer, 
and on the trial placed the note in evidence and 
rested. Defendant showed that the payee had made 
unauthorized alterations by filling in interest blanks 
left by defendant: Held, that the burden of proving 
that defendant was guilty of such negligence in leav- 
ing the blanks in the note as would estop him from 
denying liability was upon plaintiff, and that plaintiff 
did not assume the burden.—CONGER V. CRABTREE, 
Iowa, 55 N. W. Rep. 335. 


72. NEGOTIABLE INSTRUMENT — Promissory Note.— 
Where, after the maturity of a note, there are in- 
dependent business transactions between the maker 
and payee, which are unsettled at the time action is 
brought on the note, the fact that there was a balance 
due the maker on such transactions, which ought 
to have been indorsed on the note, does not constitute 
a partial payment thereon, so as to prevent the run- 
ning of the statute of limitations against the note prior 
tothe time that such transactions ceased, in the ab- 
sence of any agreement by the maker that it should be 
so indorsed.—SEARS V. HICKLIN, Colo., 33 Pac Rep. 138. 


73. NUISANCE — Injunction — Water.—Under Sanb. & 
B. Ann. 8t. § 3180, an action to restrain defendant from 
maintaining a ditch through which water from his 
land is discharged on that of plaintiffis, if the injury 
is ‘‘continuous and constantly recurring,’ an equita- 
ble action, and it is immaterial that damages for past 
injuries resulting from such overflow are claimed and 
awarded.—WENDLANDT VY. CAVANAUGH, Wis., 55 N. W. 
Rep. 408. 

74. PLEADING—Genera] Denial.—A general denial in 
an action against a town for injuries resulting from a 





defective street puts in issue an allegation in the com- 
plaint that a statement was filed with the town clerk to 
be placed before the town board and hence the burden 
of proving the same is on plaintiff.—ERON v. TOWN oF 
STEVENS’ POINT, Wis., 55 N. W. Rep. 410. 


75. PRINCIPAL AND AGENT—Contracts.-gAn order for 
trees, by a third party, through a general agent ofa 
nursery firm, does not become a binding contract with 
the firm until the firm, 01 some one authorized to bind 
it, assents thereto in writing, and gives such third party 
notice thereof.—BRONSON v. HERBERT, Mich., 55 N. W. 
Rep. 3€0. 


76. PRINCIPAL AND SURETIES—Building Contract—Au- 
thority of Superintendent—Increase of Expense— Ef- 
fect.—Such contract provided that the superintendent 
might make deviations from and alterations in the 
drawings and specifications without invalidating it, 
and, in case of any difference in the expense, an addi- 
tion to or abatement from the contract price should be 
made, as determined by him;and that, in case of any 
such alteration dictated by the superintendent, the 
cost and expense thereof must be agreed on in writing, 
and signed by ‘‘said parties of the second part and su- 
perintendent,” before the work is done or any allow- 
ance made therefor, ‘‘and, in case of any failure so to 
agree, the same shall be completed upon the original 
plan: Held, that the superintendent had no author- 
ity to make alterations without consulting the sureties. 
—BEERS V. STRIMPLE, Mo., 228. W. Rep. 620. 


77. PRINCIPAL AND SURETY—Non-negotiable Note.—A 
person, on being asked to lend money, was unable to do 
so, but filled in and signed a non-negotiable note as 
surety, making it payable to a definite person, and di- 
rected the maker to apply to him. The payee 
also was unable to make the loan, and the maker, in the 
payee’s presence, delivered the note to plaintiffs, who 
advanced the money: Held,in an action on the note, 
that, the note being non-negotiable, plaintiffs were 
bound to make inquiries, and were charged with no- 
tice that the purpose for which the surety signed it 
failed when the payee declined to make the loan, and 
the surety was not liable.—JANES V. BENSON, Penn., 26 
Atl. Rep. 752. 


78. PROCESS—Service by Publication.—Since the stat- 
ute requires an affidavit on which an order of publica- 
tion is made to state that defendant cannot be found 
after due diligence, it is insufficient to allege merely 
that “defendant has departed from this territory, and 
cannot be found therein,’ without stating that dili- 
gence has been used to ascertain his ‘whereabouts, or 
that any effort has been made to obtain personal serv- 
ice on him.—PALMER V. MCMASTER, Mont., 33 Pac. Rep. 
132. 


79. PUBLIC LANDS— Ditches.—Under Act Cong. July 
26, 1866, § 9, relating to public land, which provides 
that whenever, by priority of possession, water rights 
have vested, and are recognized by the local customs, 
laws, and the decisions of courts, such vested rights 
shall be protected, and the right of way for the con- 
struction of ditches and canals for the purposes speci- 
fied is acknowledged und conferred, it is not neces- 
sary that the right should have vested before the pas- 
sage of the act.—JACOB V. LORENZ,Cal., 33 Pac. Rep. 
119. 

80. QUIETING TITLE—Cloud on Title.—The true legal 
owner of land, of which neither he nor any one else is 
in actual possession, cannot maintain abill or equi- 
table petition to eancel, as acloud upon his title, deeds 
and mortgages, although duly recorded, made by 
strangers, none of whom, so far as appears, ever had 
possession of the premises, or any conveyance or color 
of title from the State, or from any one connected with 
the true title, or any one who ever had actual posses- 
sion. In order for outstanding conveyances to be a 
cloud upon title, itis necessary that they, of them- 
selves, or in connection with alleged extrinsic facts, 
should constitute an apparent title. — THOMPSON V. 
ETOWAH JRON CO., Ga., 178. E. Rep. 663. 
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81. REAL ESTATE AGENT—Compensation.—Where an 
agent to sellland is not authorized to execute a con- 
veyance, but merely to obtain a purchaser, he is en- 
titled to compensation upon finding a person ready 
and willing to make the purchase, although owing to 
the owner’s selling the land, the sale is not consum- 
mated.—FORD V. EASLEY, Iowa, 55 N. W. Rep. 336. 


82. RAILROAD COMPANY—Duty of Brakeman.—It can- 
not be assumed, inthe absence of proof, that a brake- 
man on a freight train has been authorized to remove 
trespassers.—FARBER V. MISSOURI Pac. Ry. CO., Mo., 
22S. W. Rep. 632. 


83. RAILROAD COMPANIES — Injuries to Persons on 
Track.—In an action against a railroad company for 
personal injuries it appeared that plaintiff, while using 
the track as a footpath, heard a train approaching 
from behind, and stepped off to let it pass. After it 
had passed he stepped on the track, without looking 
back, and was struck by the rear section of the train, 
that had broken loose. There was no evidence of 
negligence causing the break. There was evidence 
thatthere weretwo brakemen on the detached cars, 
trying to stop them by setting brakes, and that they 
did not see plaintiff. Plaimtiff had used the tracks for 
a footpath for three years without objection: Held, that 
the company was not liable.—LOUISVILLE & N. R. Co. 
Vv. SCHMETZER, Ky., 22S. W. Rep. 603. 

84. RAILROADS—Rate of Speed — Draw-bridge.—A_re- 
quest to charge, which is fully covered in the general 
charge, need not be given. Where a railroad draw- 
bridge over a navigable river is approached on one 
side by a very long trestle, and where the rules of the 
company and a statute (conceded by counsel to be ap- 
plicable) require trains to ‘‘slow down toa speed of 
not more than four miles an hour before running on or 
crossing any draw-bridge,”’ the restriction as to speed 
applies tothe bridge proper, and not to the trestle or 
approach thereto. This is a matter of construction, 
for the court, and not a question of fact, for thejury. If 
the speed of the train isso regulated that it will not be 
more than four miles an hour when it runs on the 
draw-bridge, there is no violation of the rule or the 
statute in approaching the bridge.—SAVANNAH, F. & W. 
Ry. Co. V. DANIELS, Ga., 17S. E. Rep. 647. 


85. RAILROAD COMPANY—Street Railways—Injury to 
Child.— While the degree of care which a street rail- 
way company owes to a trespasser upon its cars is not 
more than ordinary or reasonable diligence, yet, 
where such trespasser isa child of tender years, due 
regard should be paid to the known indiscretion of 
childhood, andthe inability of childrento exercise 
proper precautions for their own safety. The duty 
resting upon the company to employ the proper pre- 
cautions to avoid injury to children entering its cars 
would comprehend the exercise of reasonable dili- 
gence to guard and shield from danger a child not of 
the age of discretion to understand and appreciate the 
peril of riding in an unsafe and exposed position.— 
WYNN V. City & SUBURBAN Ry. CO. OF SAVANNAH, Ga., 
178, E. Rep. 649. 


86. RAILROAD COMPANIES — Switching Services.—An 
order of the railroad commissioners that defendant 
railroad company transfer cars delivered to it by an- 
other company, from its station to another point, as a 
Switching service and at switching rates, will not be 
enforced where such point is beyond the yard limits, 
and the service rendered is on the main line, and is 
done under orders, as in case of trains, and not under 
the direction of the yard master.—STATE V. CHICAGO, 
M. & St. P. Ry. Co., Iowa, 55 N. W. Rep. 331. 


87. SaLE—Rescission.—In an action by the receiver 
of a bank on anote given by defendant in payment of 
stock issued him, defendant could not set up fraud on 
the part of the bank in procuring him to subscribe for 
such stock, in order to avoid the note, where he failed 
to elect to rescind the contract until after suit was in- 
stituted against him, and after the rights of the bank’s 








creditors to its assets had attached. — HOWaRD Vv. 
TURNER, Penn., 26 Atl. Rep. 754. 

88. SALE—Warranty.—In selling a heating apparatus 
to defendant, plaintiff guarantied it to “give entire 
Satisfaction in its operation,” and = agreed - that, 
‘‘should it prove unsatisfactory after a thorough and 
reasonable trial, we will removefit at our expense:” 
Held, in an action for the price, that it was error to 
direct a verdict for plaintiff if it had performed the 
contract according to specifications to its own satis- 
faction and that of the jury, as the contract required 
the apparatus to satisfy defendant.—ADAMS RADIATOR 
& BOILER WORKS V. SCHNADER, Penn., 26 Atl. Rep. 746. 

89. SPECIFIC PERFORMANCE—Assessment of Damages. 
—On a bill for specific performance, a decree assessing 
damages against defendants cannot be rendered unless 
it appears that they are or may be unable to per- 
form their contract, and then not without giving them 
the opportunity to do so, by awarding damages in the 
alternative.— EASTMAN vy. RIED, Ala., 13 South. Rep. 
46. 

90. SPECIFIC PERFORMANCE — Statute of Frauds.— A 
land-owner inclosed an agreement to an intending pur- 
chaser, with the request that he sign and return if 
found correct. The purchaser examined the agree- 
ment, noted ‘‘No description property” on the mar- 
gin, and replied merely that he “would call with 
agreement” on the owner: Held, not a sufficient 
memorandum signed by the purchaser to take the case 
out ofthe statute of frauds. — ANDREW V. BABCOCK, 
Conn., 26 Atl. Rep. 716. 


91. SoRVEYs—Conflict.—Of two overlapping surveys, 
the one first made has priority, particularly where the 
second is bounded with express reference to the first» 
—VAN AMBURGH V. Hitt, Mo., 22 S. W. Rep. 636. 

92. Towns—Defective Highway.—In an action against 
a town for injury to ateam from a defective highway 
while being properly driven by one who had hired it 
such person is not a proper or necessary party. Under 
Rev. St. § 824, providing that no such action against a 
town shall be maintained unless a statement of the 
claim be filed with the town clerk, to be laid before the 
town board, nor until 10days after the next annual 
town meeting thereafter, it is not necessary for the 
complaint to state that the action was not commenced 
until the expiration of the 10 days after such meeting. 
—WELSH V. TOWN OF ARGYLE, Wis.,55N. W. Rep. 412, 

93. TAXATION—Descent—Inheritance Tax.—A resident 
of Pennsylvania transferred securities to a corpora- 
tionin New York in trust to pay him the income dur- 
ing his life, and, on his Ceath, to distribute the prop- 
erty to certain beneficiaries, reserving the right to 
alter or revoke the trust; but, without having exer- 
cised the right, he died in Pennsylvania, where he had . 
continued to reside. He left no debts in New York; 
no administration was taken out there; and none of 
the beneficiaries to whom the property was distribut@a 
resided there: Held, that deceased, and not the New 
York corporation, was the owner of the property at 
the time of his death, and his residence was its situs 
forthe purpose of taxation, including the imposition 
of the collateral inheritance tax.—IN RE LINES’ Es- 
TATE, Penn., 26 Atl. Rep. 728. 

94. TAXATION—Life Tenant.—The fact that a rever- 
sioner, occupying jointly with a life tenant, mortgages 
the reversion, agreeing with the mortgagee to pay the 
taxes, does not relieve the tenant of that duty. A re- 
ceiver should not be appointed on account of unpaid 
taxes in such a case.—JENKS V. HORTON, Mich., 55 N. 
W. Rep. 371. 

9. TELEGRAPH COMPANIES — Negligence — Limiting 
Liability.—A telegraph company cannot relieve itself 
from liability for mistakes or delay in the transmission 
of messages, caused by the negligence of its employees, 
by a condition on its blanks that it will not be so liable 
unless the message is repeated.—WERTZ V. WESTERN 
UNION TEL. Co., Utah, 33 Pac. Rep. 136. 

96. TRIAL—Jury.—A new trial on the ground of mis- 
conduct of bailiff and jury will be granted where it ap 
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pears that, after they had been out over eight hours, 
and were unable to agree, they asked the bailiff how 
long the judge would keep them together, to which he 
replied that he did not know, but supposed until Sat- 
urday, or until the court adjourned; that some of the 
jury understood him to say eight days, and one made 
affidavit to that effect; and that within an hour a ver- 
dict was returned.—Kansas City, M. & B. R. Co. Vv. 
PHILLIPS, Ala., 13 8S. W. Rep. 66. 

97. JURORS—Annexing Territory.—Chapters 2, 5, div. 
2, tit. 12, Rev. St., relating to the general subject of the 
creation of villages and hamlets, and the annexation 
of territory to those already created, are to be treated, 
for purposes of construction, as one act. The course 
of procedure at the hearing before the county commis- 
sioners, directed by section 1557, is applicable to each 
branch of the subject. The authority there given to 
permit amendment to the petition applies to a petition 
for annexation of territory under subdivision 2, ch. 5, 
and itis not necessary to the exercise of such discre- 
tion by the commissioners that an ordinance should 
previously have been passed, authorizing the agents 
of the corporation to apply for such amendment.— 
SHUGARS V. WILLIAMS, Ohio, 34 N. E. Rep. 248. 

98.-TOWNS — Statute of Limitations.—Where a man 
purchases lund with his wife’s money, and, contrary 
to her direction, takes the title in his own name, and 
they occupy the land as a homestead for mare than 20 
years after the wife discovers that the title is in him, 
laches will not be imputed to the wife, so as to defeat 
an action by her against his heirs to enforce the result- 
ing trust, because she failed to bring such an action 
against him in his lifetime, unless it is barred by some 
statute of limitations.—FAWCETT V. FAWCETT, Wis., 55 
N. W. Rep, 405. 

99. TRUST—Resulting |Trust.—A trustee used the trust 
fund inthe purchase of land, taking title in himself. 
Thereafter he confessed judgment to an innocent per- 
son to secure aloan. The judgment was assigned to 
defendant executor’s decedent, and after the assignee’s 
death the trustee having made an assignment for the 
benefit of his creditors, the assignee sold the land to 
defendant, as executor: Held, that a resulting trust 
arose in favor of the trustee’s beneficiaries, which 
after the lapse of 10 years could not be enforced, since 
Act 1856, §6, provides that no action shall be main- 
tained ‘‘to inforce any implied or resulting trust as to 
realty but within five years after” the accrual of the 
trust.—Way V. HOOTON, Penn., 2% Atl. Rep. 784. 

100. TRUSTEE AND CESTUI QUE TRUST—Agreements.— 
A conveyance by aresiduary legatee,to the trustee 
appointed by the will, ofthe property bequeathed to 
her, in consideration of his agreement to support her 
during life, to provide for a proper burial, and to erect 
a suitable monument over her grave, while open to 
suspicion as an agreement between trustee and cestui 
qu@trust, is valid when it appears that she was of sound 
mind when she executed the conveyance, and that it 
was not procurec by the fraud or undue influence of 
the trustee.—BARNARD V. STONE, Mass., 34 N. E. Rep. 
272. 

101. UNITED STATES—Claims.—The United States have 
never, either by the act of March 3, 1887, or by any 
other law, permitted themselves to be sued for torts 
committed by their officers, as, for instance, a trespass 
on private lands; and the settled distinction in this 
respect cannot be evaded by framing the claim so as to 
count upon an implied contract to compensate for use 
and occupation.—HILL Vv. UNITED STATES, U.S. 8. C.,13 
Sup. Ct. Rep. 1011. 

102. VENDOK AND PURCHASER — Fraudulent Repre- 
sentations.—Where the purchaser of pine lands pro- 
cures an extension on deferred payments, and attempts 
to make contracts with the vendors for permission to 
lumber the land, and otherwise treats it as his own, 
after he knows that certain representations of the lat- 
ter asto the amount of pine thereon were false, and 
were fraudulently made to induce the purchase, he is 
precluded from setting up such fraud in avoidance of 





the contract of sale.—WYLIE V. GAMBLE, Mich., 55 N. 
W. Rep. 877. 


103.WATERS—Surface Water — Rights of Flowage. — 
The natural flowage of water from an upper estate to 
a lower one is a servitude which the owner of the lat- 
ter must bear, though the flowage be not in a natural 
water course with well defined banks.— LEIDLEIN y, 
MEYER, Mich., 55 N. W. Rep. 368. 
144. 


104. WATERS—Irrigation Companies.—Where holders 
of water rights acquired from an irrigation company 
under contracts therewith bring an action to enjoin 
the company from disposing of such rights to an 
amount in excess of its capacity to supply water, and 
allege that they have a right to have a certain quantity 
of water flow through defendant’s ditch, a diminution 
of which is threatened, such action relates to a free- 
hold, and the supreme court has jurisdiction of an ap- 
peal thereof from the court of appeals.—WyYatTT v. 
LARIMER & WELD IRRIGATION CO., Colo., 33 Pac. Rep. 

105, WATER-COURSE—Obstructing.—In an action by 
an upper against a lower riparian owner for obstruct- 
ing a stream, thereby causing an overflow of plaintiff's 
land, defendants are liable ifthe obstruction is such 
as to impede the usual fiow of water, or that caused by 
the ordinary freshets to which the stream may be 
liable.—BIERER V. Hurst, Penn., 26 Atl. Rep. 742. 

106. WILLS — Construction — ‘‘Representative.”—A 
clause of a will provided that atthe death of testator’s 
last remaining child the estate should be closed, and 
the property distributed. A subsequent clause, which 
appeared to have been added at a later date, provided 
that his estate should be divided, as provided in his 
will, when all but one child was dead, but that certain 
securities should be kept, from which the annuity to 
such child should be paid, and, when he died, the 
fund from such securities should be divided as pro- 
vided in the original will: Held that, in so far as the 


two clauses were inconsistent, the latter would govern, - 


and the partial distribution should be made on the 
death of the last child but one.—IN RE BATES, Mass., 4 
N. E. Rep. 266. 

107. WILL — Description of Devisees.—Testator de- 
vised land to his son for life, ‘‘in such manner that he 
shall not dispose of the samejin his life-time, nor be in 
any manner liable for his debts,” and after his decease 
to such persons as he by will should direct; on the son 
dying intestate, leaving issue surviving him, then to 
the issue in fee, and, on failure of issue, then to his 
sister for life: Held, that ‘‘issue” meant children only 
of the son who should be living at the time of his death, 
not issue indefinitely, and the son took a life estate 
only.—NES V. RAMSAY, Penn., 26 Atl. Rep. 770. 


108. WILLS—Testamentary Capacity.—On an issue as 
to the testamentary capacity of decedent, the court 
properly refused an instruction that unsoundness of 
mind in law means the same thing as insanity, and in- 
stead gave the statutory definition of unsoundness of 
mind, and instructed the jury as to the various degrees 
of mental disease, and as to What degree of mental in- 
firmity would disqualify a person from making a will. 
—WALLIS V. LUHRING, Ind., 34 N. E. Rep. 232. 

109. WILL — Vested Interests.—Testator bequeathed 
$5,000 in trust, with directions to pay to his nephew, 
during his life, the interest and such part of the prin- 
cipal as might be necessary for his support, and pro- 
viding that after the death of said nephew the trustee 
should “pay overthe balance remaining (if any) to 
the heirs at law of” said nephew: Held, that the gift 
over vested immediately on testator’s death in the 
nephew's children then in existence, subject to open 
and let in others coming into existence before the 
period of distribution.—IN RE EVANS’ ESTATE, Penn., 
26 Atl. Rep. 740. 

110. WITNESS—Husband and Wife.—On the trial of a 
claim by a wife to goods levied on by execution against 
the husband, the latter is a competent witness for 
claimant.— EVANS V. EVANS, Penn., 26 Atl. Rep. 756. 
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